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1 Innledende bemerkninger

NOAS viser til departementets hgringsnotat av 19. januar 2017 om forslag til & viderefare de
midlertidige lovendringene som ble vedtatt pa bakgrunn av Regjeringens forslag i Prop. 16 L
(2015-2016) Endringer i utlendingsloven (innstramninger), og som tradte i kraft 20. november
2015.1 Vi takker for at vi far anledning til & gi vare kommentarer til forslaget.

Lovendringene som ble midlertidig vedtatt etter Prop. 16 L (2015 — 2016), ble fremmet for
Stortinget i en uventet og krevende situasjon. Det ble i november 2015 ikke ansett & vaere rom
for vanlig forberedelse eller hgring av lovforslaget. Stortinget vedtok derfor endringene kun
som midlertidige, og forutsatte at det skulle foretas en evaluering av bestemmelsene innen to
ar. Hittil har evalueringen utelukkende bestatt av uttalelser fra de etatene som handhever
bestemmelsene. Den videre evalueringen forutsettes foretatt i forbindelse med denne hgringen
om sakalt viderefgring av innstrammingene.

NOAS kan ikke se noen gode grunner til & sla sammen evaluering og hegring og heller ikke
hvorfor forslag om viderefering av skarpt kritiserte innstramminger med til dels dramatiske
konsekvenser for mennesker pa flukt, fremmes bare et drgyt ar etter at lovendringer ble
hastevedtatt under helt spesielle omstendigheter.

NOAS mener det bidrar til tilslering av det prinsipielt alvorlige i lovforslagene, nar
departementet fremmer en «viderefgring» av mangelfullt utredede regelendringer som ble
hastevedtatt uten ngdvendige hgring og uten at konsekvensene har vart underlagt lovgivers
forutsatte evaluering.

1 Justis- og beredskapsdepartementet, Haringsbrev — evaluering og viderefaring av midlertidige endringer i
utlendingsloven vedtatt pa bakgrunn av Prop. 16 L (2015-2016), 19.01.2017. Tilgjengelig fra:
https://www.regjeringen.no/contentassets/83cf9a8e4ee641dc93075405a0fde3e3/horingsnotat--evaluering-og-
videreforing-av-midlertidige-endringer-i-utlendingsloven-vedtatt-pa-bakgrunn-av-for-slag-i-prop.-16-I-
20152016.pdf
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NOAS er ikke uenig i at det er knyttet stor usikkerhet til antallet asylsgkere i Europa i tiden
fremover. Antallet asylsgkere i Norge har uansett veert rekordlavt i 2016. Grensekontrollene i
hele Europa hindrer effektivt ankomster av asylsgkere til Norge og det ingenting som tyder pa
at ankomstene fra Russland vil ta seg opp igjen. NOAS kan i dag ikke se at regjeringen har noe
grunnlag for & unnlate & fglge opp Stortingets forutsetning om en grundig evaluering av
konsekvensene av de midlertidige hastevedtak som ble gjort i Stortinget i november 2015.

Kort oppsummert har vi gjort falgende vurderinger av departementets forslag:

e Samtlige av lovforslagene ma utredes grundigere, og i trad med Wien-konvensjonens regler
for tolkning av traktater. Flyktningkonvensjonen og gvrige menneskerettskonvensjoner ma
analyseres grundigere i flere av forslagene.

e Departementet har unnlatt & informere om viktige kilder, som UNHCRs vurdering av
lovendringene, og intervjuer med asylsgkere som ble returnert til Russland. NOAS mener
regjeringen unndrar seg sin informasjonsplikt overfor Stortinget, dersom slik informasjon
ikke formidles som del av vurderingsgrunnlaget for landets lovgivende forsamling.

e Departementets forslag om utvidet instruksjonsmyndighet over UNE inneberer at Norge
ikke lenger vil ha et reelt uavhengig klageorgan i asylsaker.

e Forslaget om en varig endring av utlendingsloven § 32 farste ledd bokstav d og
departementets vurdering av trygt tredjeland-konseptet kan veere i strid med Norges
internasjonale forpliktelser. Slik bestemmelsen har veert praktisert, sikres ikke retten til et
effektivt rettsmiddel slik det felger av EMK artikkel 13.

e Lovens ordlyd i departementets forslag om viderefaring av hjemmel for pagripelse og
internering av asylsgkere som nektes realitetsbehandling etter § 32 forste ledd bokstav a og
d kan veere i strid med Grunnloven § 94.

e Departementets forslag om bruk av meldeplikt eller bestemt oppholdssted for barn eller
barnefamilier apner for bruk av alternativer til internering, som kan vere i strid med
ngdvendighetskravet i utlendingsloven § 99.

e Departementet foreslar a unnlate a sette utreisefrist i saker som ikke realitetsbehandles.
NOAS mener alle asylsgkere bgr gis mulighet til & forlate landet frivillig.
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2 Instruksjonsmyndighet over UNE

2.1 Oppsummering

Departementet foreslar a viderefare lovendringen i utlendingsloven § 76 annet ledd, som
innebeerer at departementet har samme instruksjonsmyndighet over Utlendingsnemnda (UNE)
som det har over Utlendingsdirektoratet (UDI).

NOAS stotter ikke forslaget.

Innledningsvis vises det til Erna Solbergs uttales til Aftenposten den 13. november 2015 om
omfanget av instruksjonsmyndigheten over UNE:?

Vi skal kunne instruere om blant annet lovtolking, prinsipper for skjgnnsutgvelsen og
generelle vurderinger av faktum, for eksempel hva som skal legges til grunn om
sikkerhetssituasjonen i ulike land.

Gjennom  konkrete instrukser fra  Justis- o0g  beredskapsdepartementet  har
utlendingsforvaltningens faglige uavhengighet i praksis blitt begrenset. Seerskilt har det fatt
uheldige falger for behandlingen av «Storskogportefgljen», jf. redegjgrelsen i punkt 2.4 under.

Instruksjonsmyndigheten som foreslas viderefert, vil innebzre at Norge ikke lenger har et reelt
faglig uavhengig klageorgan i utlendingssaker.

2.2  Forarbeidene til dagens regelverk og andre utredninger

Spersmalet om instruksjonsmyndighet over klageorganet i utlendingssaker har flere ganger
tidligere blitt utredet og vurdert. | hgringsnotatet trekker departementet frem falgende
utredninger: NOU 2006:14 Gransking av Utlendingsdirektoratet og NOU 2010:12 Ny
klageordning for utlendingssaker. | utredningene frarddes det & gi departementet
instruksjonsmyndighet over UNE i beskyttelsessaker.® Utvalget viste i 2010 til at
beskyttelsessaker star i en sarstilling. Det politiske handlerommet er sveert begrenset i disse
sakene, fordi retten til beskyttelse er «lovbunden og styrt av internasjonale konvensjoner», jf.
NOU 2010: 12 side 139. Siden vurderingen av om flyktningstatus skal gis ikke innebarer noen
form for fritt forvaltningsskjgnn, er det «ikke rom for politiske overveielser som
innvandringsregulerende hensyn med videre».

Ogsa forarbeidene til etableringen av. UNE som klageorgan slo den gang fast at
instruksjonsadgang over nemnden vil vare «uforenlig med opprettelsen av en frittstaende

2 http://www.aftenposten.no/meninger/kronikk/Slik-skal-Regjeringen-fa-kontroll-med-flyktningstrommen--
Erna-Solberg-21227b.html

¥ NOU 2010:12 side 12
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klagenemnd».* Davarende departement vurderte at ved opprettelsen av en frittstdende
klagenemnd, «ligger det implisitt i ordningen at bade lovtolkning, skjennsutgvelse og
avgjerelsen av enkeltsaker bgr overlates til nemnden».®> Det er sarlig grunn til & fremheve
fglgende sitat fra daveerende departement:

| tillegg til at det ville vaere uholdbart for nemnden & matte rette seg etter politiske
instrukser om dette, ville det veere uholdbart at justisministeren skulle ha myndighet til
a gripe inn pa disse omradene. Departementet foreslar at hovedregelen skal veere at
nemnden verken skal kunne instrueres om lovtolking, skjgnnsutgvelse eller avgjgrelsen
av enkeltsaker.®

I NOAS" hgringssvar til NOU 2010: 12 Ny klageordning i utlendingssaker uttrykte vi en
bekymring for at en instruksjonsmyndighet kunne pavirke klageorganets avgjerelser og
praksisutvikling, ogsa i tilfeller hvor instruksjonsmyndigheten ikke tas i bruk.” Vi viste til at
det er nazrliggende & tro at et klageorgan som kan instrueres, i sterre grad vil ta «trygge»
avgjarelser for ikke & senere bli korrigert gjennom instruks fra departementet.

Departementets forslag om utvidet instruksjonsmyndighet over UNE, er stikk i strid med
anbefalingene i tidligere utredninger og konklusjonen til daveerende lovgivende myndighet ved
opprettelsen av klageorganet. Vi mener at det ikke foreligger noen endringer i dagens situasjon,
som legitimerer en utvidet instruksjonsmyndighet over klageorganet i beskyttelsessaker.

2.3 Hensyn som taler mot instruksjonsmyndighet over UNE
2.3.1 Instruksjonsmyndighet over klageorganet i asylsaker i andre land

| Europa er det kun Danmark, Island og Norge som har domstolslignende klageorganer (quasi-
judicial appeal bodies) pa asylfeltet, og ikke forvaltningsdomstoler/domstoler som
klageorgan.® De land som har forvaltningsdomstoler og domstoler kan ikke instrueres.

Flyktningnevnet i Danmark er et uavhengig domstollignende organ, som fungerer som en
administrativ klageinstans for Udlaendingestyrelsens avgjarelser pa asylomradet.® Den danske
utlendingslovens § 52 og 53 slar fast at den ikke kan instrueres.

4 Ot.prp. nr. 38 (1995-1996) side 11. Tilgjengelig fra: https://lovdata.no/pro/#document/PROP/forarbeid/otprp-
38-199596/KAPITTEL _2-5-2

5 Ibid
6 Ibid
7 https://www.regjeringen.no/contentassets/c41b6fh4038646d0b769d41726131191/noas.pdf

8 http://www.asylumineurope.org/reports

9 http://www.fln.dk/da/Om_os/Organisation_og_sammensaetning.aspx
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Norge vil vaere det eneste landet i Europa som har en instruksjonsmyndighet over klageorganet
i asylsaker, hvis dette forslaget blir godtatt av Stortinget.

2.3.2 Toinstansbehandlingen

Viderefgring av instruksjonsmyndigheten vil i praksis svekke en reell toinstansbehandling.
Hvis bade UDI og UNE blir instruert, vil det medfare en sa sterk begrensning i preving av
enkeltsaker at det kan reises tvil om toinstansprevingen er reell.

Dette vil seerlig gjelde saker hvor departementet har gitt instrukser om vurdering av forholdene
i enkelte land. Eller i saker hvor instruksen definerer regelverket pa en mate som i liten grad
gjer det mulig for nemnda a overprave instruksen.

Serlig bekymringsfulle er instrukser om hvordan forvaltningen skal vurdere
sikkerhetsforholdene i enkeltland. Ser man hen til statsministerens uttalelse om at
departementet skal kunne instruere om «generelle vurderinger av faktum, for eksempel hva
som skal legges til grunn om sikkerhetssituasjonen i ulike land», innebarer det at forvaltningen
i liten grad vil kunne gjere en uavhengig toinstansbehandling av saken. Begge
forvaltningsorganene vil vare underlagt samme instruks om forholdene i opprinnelseslandene
og klageorganet vil i liten grad ha mulighet til & gjgre en uavhengig klagebehandling av saken.

Norsk senter for menneskerettigheter (SMR) problematiserte dette i hgringen om
klageordningen for utlendingssaker (NOAS" uthevning):1°

UNE er per i dag et politisk uavhengig forvaltningsorgan med domstolsliknende trekk.
Et sentralt formal med & opprette et slikt administrativt klageorgan var a sikre en reell
to-instansbehandling av slike saker. Dersom ogsa deler av klageinstansen underlegges
politisk kontroll reiser dette spgrsmal om begrunnelsen for & operere med et
andreinstansnivd. SMR anerkjenner det politiske behovet for & regulere
innvandringsfeltet, men papeker at innvandringen allerede er rettslig regulert gjennom
lov og forskrift.

2.3.3 Retten til et effektivt rettsmiddel (EMK art. 13)

Retten til et effektivt rettsmiddel i artikkel 13 gjelder hele rettighetskatalogen i EMK, herunder
refoulement-saker. Bestemmelsen setter et krav om «en effektiv prgvningsrett ved en nasjonal
myndighet». Myndighetene ma blant annet kunne foreta en uavhengig og upartisk gransking
av klagen hvor det foreligger konkrete grunner for a frykte en reell fare for krenkelse av EMK
artikkel 3. Flere rettsmidler kan i sum oppfylle kravet.

| hgringsnotatet legger departementet til grunn at «adgangen til & paklage vedtak etter
utlendingsloven til UNE og bringe saken inn for domstolene, tilfredsstiller kravet til effektivt
rettsmiddel under EMK artikkel 13x».

10 https://www.regjeringen.no/contentassets/c41b6fb4038646d0b769d41726131191/smr.pdf
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Asylsgkere har imidlertid ikke rett til fri rettshjelp i saker for domstolene. Fri sakfarsel gis
nesten aldri av fylkesmannen for rettslig preving av endelig vedtak fra UNE. Muligheten til
prave sin sak for retten, vil sdledes i stor grad avhenge av gkonomiske midler og hvilket
nettverk den enkelte asylsgker har.

Norsk senter for menneskerettigheter har pa side 3 i sin hgringsuttalelse til NOU 2010:12
papekt falgende:*

«Det kan reises spgrsmal om hvor effektiv domstolsadgangen er for utlendinger.
Utlendinger har eksempelvis ikke krav pa fri rettshjelp ved domstolsprgving av UNEs
vedtak, fri sakfgrsel for domstolene gis bare unntaksvis etter lov om fri rettshjelp. De
serlige vernetingsreglene i klagesaker om utlendinger er et annet element som
forvansker en effektiv tilgang til domstolene.

Ettersom departementet ikke har foreslatt & utvide fri rettshjelp i saker for domstolene, kan
departementets instruksjonsmyndighet overfor UNE ikke anses a veere i samsvar med EMK
art. 13.

2.3.4 Forholdet til utlendingslovens § 77

Departementet mener det ikke er behov for endringer i utlendingsloven 8 77, der UNE
defineres som et «uavhengig organ», jf. haringsbrevet pa side 12. Departementet viser til at
selv om «graden av UNEs uavhengighet er justert gjennom lovendringen som foreslas
viderefart, vil departementet fortsatt ikke kunne instruere UNE om avgjerelsen av enkeltsaker

(...)7"».

Realiteten i forslaget blir takelagt nar departementet hevder at UNE fremdeles vil vere et
uavhengig organ, til tross for utvidet instruksjonsadgang. Det som ligger i forslaget innebaerer
at departementet kan instruere UNE pa lik linje med UDI. Hvis UDI og UNE instrueres pa lik
linje, er UNE ikke lenger et uavhengig organ. Utlendingsloven § 77 mister sin betydning nar
UNE ikke lenger er et uavhengig kontrollorgan, uten politisk styring.

2.3.5 Alternative metoder foreligger allerede

Departementet argumenterer for at utvidet instruksjonsmyndighet over UNE ivaretar «behovet
for av og til & kunne gi raske avklaringer og endringer”, jf. heringsnotatet side 9.

Det foreligger allerede adgang til hastebehandling av lovforslag og forskriftsendringer i
Stortinget. Hastebehandlingen hgsten 2015 illustrerer at lovendringer pa utlendingsfeltet kan
skje raskt. Fra forslaget ble fremmet 13. september til loven tradte i kraft 20. september 2015,

11 https://www.regjeringen.no/contentassets/c41b6fb4038646d0b769d41726131191/smr.pdf
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gikk det kun syv dager.'? Ved en ekstraordinzr situasjon vil det veere mulig & raskt gjennomfare
seerskilte tiltak og regelendringer.

| 2016 kom det totalt 3 460 asylsgkere til Norge®®. I lgpet av uke 5, 6 og 7 i 2017 har det
kommet til sammen 261 asylsgkere til Norge, hvorav 127 er relokaliserte asylsgkere fra Hellas
og Italia.** Det foreligger derfor ingen ekstraordinzr situasjon som gjer det ngdvendig med
instruksjonsmyndighet overfor UNE.

2.4 Instruksjonsmyndigheten i praksis — Storskogportefaljen

I instruks av 24. november 2015 (heretter omtalt som Storskoginstruksen) ble Russland for
farste gang i Norge politisk definert av Justis- og beredskapsdepartementet som et trygt land &
returnere tredjelandsborgere til.*°

Storskoginstruksen viser de negative konsekvensene av & apne for politisk
instruksjonsmyndighet over UNE, pa lik linje med UDI. Instruksen har vesentlig svekket
rettssikkerheten til asylsekerne og fert til en ungdvendig lang og kostbar
saksbehandlingsprosess. Denne situasjonen kunne vert unngatt, dersom UNE ikke hadde veert
underlagt samme politisk instruksjon, men fungert som det uavhengige domstolslignende
organ nemnden ble opprettet som.

2.4.1. Vage begrunnelser og uklar ordlyd

Departementet begrunner behovet for instruksjonsmyndighet over UNE med at det vil veere
«et bedre egnet styringsverktay» enn endringer i lov og forskrift, jf. hgringsnotatet side 9. |
falge departementet innebeerer en utvidet instruksjonsmyndighet over UNE «mulighet til & gi
mer detaljerte faringer».

Storskoginstruksen viser at politiske instrukser om hvordan forvaltningen skal vurdere
enkeltland og slik detaljstyre utfall for grupper av asylsgkere, medfgrer store
rettssikkerhetsutfordringer og farer til vedtak i strid med vare internasjonale forpliktelser. Det
vises her til redegjerelsen av Russland som trygt tredjeland i punkt 3.3 nedenfor.

2.4.2 Sviktende informasjon til asylsgkerne
Departementet anfgrer at det er behov for «raskere avklaringer av praksis, noe som igjen farer

til starre forutberegnelighet for den enkelte klager», jf. hgringsnotat side 9. En helt ngdvendig
forutsetning for asylsgkernes forutberegnelighet, er at de far tilstrekkelig informasjon om sin

12 https://wwwe.stortinget.no/no/Saker-og-publikasjoner/Saker/Sak/?p=63964

13 https://www.udi.no/statistikk-og-analyse/statistikk/asylsoknader-etter-statsborgerskap-aldersgruppe-og-kjonn-
2016/

14 https://www.udi.no/statistikk-og-analyse/statistikk/registrerte-asylsoknader-etter-fem-storste-statsborgerskap/

15 GI1-13/2015 — Rask sakshehandling for asylsgkere som har hatt opphold i Russland, jf. utlendingsloven §§ 32
og 90, 24. november 2015.
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sak og asylprosessen. NOAS mener at behandlingen av Storskogportefgljen har lidd under
betydelig mangel pa informasjon, og at dette har direkte sammenheng med en vag og uklar
instruks, jf. punkt 2.4.1 overfor.

Som forvaltningsorganer har UDI og UNE en lovfestet plikt til & informere sine brukergrupper
om forhold som er av betydning for deres sak, jf. forvaltningsloven § 17. Det har vart og er
lite tilgjengelig informasjon fra utlendingsforvaltningen til asylsgkere som kom over Storskog.
NOAS har mottatt et stort antall henvendelser om Storskoginstruksen, omfanget av instruksen
og momenter av betydning for den konkrete saken. Det har vert vanskelig a gi god informasjon
til denne gruppen asylsgkere, fordi det har veert mange uklarheter knyttet til instruksen.

Lite tilgjengelig og tilrettelagt informasjon til Storskogasylsekere har hatt uheldige
konsekvenser. De har i mindre grad hatt mulighet til & forutberegne sin rettsstilling. Dette har
igjen fart til passivisering av asylsgkere som kom over Storskog. Mange asylsgkere,
hovedsakelig fra Syria, beskriver i samtaler med NOAS en tilstand av motlgshet og apati. Deres
situasjon er en direkte konsekvens av Storskoginstruksen, og viser hvordan gkt politisk styring
av utlendingsforvaltningen har gatt pa bekostning av myndiggjering av sgkerne og
rettssikkerhet i asylprosessen.

2.4.3 Ulik forvaltningspraksis svekker forutberegneligheten

Departementet begrunner forslaget med at det «bedre og raskere vil sikre likebehandling i
enkeltsaker, noe som ogsa ut fra et forutberegnelighetsperspektiv er en viktig del av
rettssikkerheten for sgkerne», jf. hgringsnotat side 10. Storskoginstruksen illustrerer at en
instruks ikke ngdvendigvis sikrer en bedre og raskere likebehandling av enkeltsaker. Tvert
imot er det et betydelig rettssikkerhetsproblem i Storskogsakene at forvaltningspraksisen ikke
har veert entydig og forutsigbar. Utlendingsforvaltningen hadde store vanskeligheter med a
praktisere instruksen i trad med sine faglige standarder. Dette var en direkte fglge av at
Storskoginstruksen var faglig svakt begrunnet og ikke tilstrekkelig utredet.

Praksisen med Storskogasylsgkere med falske russiske visum viser at en instruks ikke sikrer
likebehandlingsprinsippet. Storskoginstruksen tok ikke hgyde for at flere asylsgkere som kom
via Russland, hadde visum pa falske premisser. Fglgene ble at saksbehandlere i UDI og UNE
vurderte dette momentet ulikt. Noen asylsgkere fikk sine asylsgknader realitetsbehandlet i
Norge, mens andre ble tvangsreturnert eller forsgkt tvangsreturnert til Russland. Dette til tross
for at de hadde lik status i Russland. Slike uheldige konsekvenser kunne veert hindret ved fri
forvaltningspraksis i klageorganet.

2.4.4 Uforsvarlig underretning av vedtak
Den vanlige praksisen med underretning av vedtak fra oppnevnt advokat i asylsaker, ble

uttrykkelig satt til side i Storskoginstruksen. I UDIs rundskriv av 25. november 2015 er
Politiets utlendingsenhet (PU) gitt ansvaret for a underrette asylsgkerne om vedtak i saker som
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omfattes av Storskogportefaljen, jf. punkt 8.1 i rundskrivet.!® Det fremgar ikke av rundskrivet
hvor raskt vedtaket skal underrettes asylsgkeren. En ma derfor ga ut i fra at vedtak skal
underrettes «sa snart som mulig», slik det falger av forvaltningsloven § 27.

PU er palagt & informere om selve innholdet av vedtaket, klageadgang og adgangen til rettslig
representasjon. Det er flere holdepunkter som tilsier at PU ikke etterlever sin
underretningsplikt. | brev fra UNHCR til statsrad Sylvi Listhaug, datert 15. februar 2016,
skriver UNHCR falgende om PUs underretning (NOAS™ uthevninger):’

From interviews recently conducted by UNHCR Moscow with a few of the rejected
applicants who had been returned to the Russian Federation in December 2015, it
appears that they had not been adequately informed about the right to appeal the
rejection of admissibility, and been given access to the appeals procedure before their
expulsion. UNHCR will soon revert with more details on the information received
through these interviews.

UNHCR utdyper sin vurdering av uforsvarlig underretning av vedtak og manglende
informasjon om asylsgkernes rettigheter i brev til Justis- og beredskapsdepartementet 30. mars
2016 (NOAS'® uthevninger):8

Several applicants report of not having received information about the right to legal
representation and state that they have not been able to obtain legal counsel while in
Norway. In one case, an explicit request for a lawyer by the applicant was allegedly
not responded to.

Some of the applicants claim they did not receive information about the right to appeal
and had limited practical opportunity to appeal the decisions by the Norwegian
Directorate of Immigration (UDI). One applicant only appear to have been verbally
informed that his application had been rejected. Applicants also report on the decision
letters being issues near the border and on the same day they were to be deported. It
is thus questionable whether they have been able to exercise their right to an effective
remedy.

PU har selv erkjent at de fra januar 2016 kun har underrettet asylsgkerne med vedtak som skal
effektueres. Det vises til PUs brev til Sivilombudsmannen (SOM), datert 28. oktober 2016.%° |

16 RS 2015-013 Rundskriv om behandlingen av asylsgknader fra personer som har reist inn i Norge fra
Russland (Storskog-portefgljen), datert 25.november 2015.

17 «UNHCR observations regarding the processing of asylum claims from persons who have arrived to Norway
from the Russian Federation» av 15. februar 2016

18 UNHCR, Interviews with Syrian asylum-seekers expelled from Norway to the Russian Federation, 30. mars
2016

19 Brev fra PU til Sivilombudsmannen, Politiets utlendingsenhets underretning av avvisningsvedtak, datert 28.
oktober 2016
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samme brev skriver PU at manglende underretning er en direkte konsekvens av
Storskoginstruksens utforming og manglende hensyn til faktiske returmuligheter. Det vises til
falgende avsnitt:

Fra dette tidspunktet har vi bare underrettet i saker hvor det foreligger vedtak som kan
iverksettes gjennom en retur til Russland. Vi har ikke underrettet i saker hvor retur til
Russland ikke lenger er mulig. | disse sakene har vi anmodet om at UDI og UNE i stgrre
grad enn tidligere benytter seg av muligheten til d ta sakene til realitetsbehandling (...).
[ tillegg har vi gjentatte ganger kommunisert til overordnet myndighet (...) at man
burde vurdere om praksis skal endres for den delen av portefaljen hvor retur til
Russland uansett ikke er mulig.

Politiets manglende eller utsatte underretting av vedtak svekker rettssikkerheten til
Storskogasylsgkerne. Mange asylsgkere har ikke blitt informert om sine vedtak og
klageadgang i trad med forvaltningslovens regler. Pa grunn av manglende underretting fra PU,
har flere tvangsreturnerte asylsgkere ikke fatt en reell mulighet til 2 paklage vedtaket.

2.45 @kt byrakrati og gkonomiske konsekvenser

Storskoginstruksen har fert til gkt byrakrati i utlendingsforvaltningen. Manglende
praksisavklaring har i flere omganger fart til dobbel saksbehandling. Dette har kostet bade
penger, ressurser og tid.

Instruksen tok ikke hgyde for at russiske myndigheter ikke godtar a ta tilbake asylsgkere med
engangsvisum og utgatte visum og/eller oppholdstillatelse. Dermed matte den opprinnelige
instruksen presiseres gjennom to nye instrukser, datert henholdsvis 29. april 2016 og 30.
november 2016. Tilleggsinstruksene avklarer at disse gruppene av asylsgkere allikevel skal fa
sine asylsgknader realitetsbehandlet i Norge.?® En naturlig falge av de to etterfalgende
instruksene, er dobbel saksbehandling av et stort antall asylsgknader.

Departementets argument om at instrukser forer til raskere avklaring av praksis, gjar seg ikke
gjeldende for Storskoginstruksen. Det er grunn til & anta at forvaltningen hadde kunnet jobbe
mer effektivt og med sterre grad av likebehandling, om UNE hadde fatt utvikle en uavhengig
praksis for asylsgkere som kom over Storskog.

2.5 Instruksjonsmyndigheten i praksis — Opphgr av flyktningstatus

I hgringsnotatet redegjares det for hvilke instrukser som er blitt gitt i perioden. Instruksen om
oppher av flyktningstatus er et godt eksempel pa at departementet instruerer i tolkninger som

20 G1-07/2016 — Storskogportefgljen — behandling av asylsgknader fremsatt i 2015 fra personer med visum til
Russland som var gyldig for én innreise (engangsvisum), datert 29. april 2016.

GI-15/2016 - Storskogportefaljen — behandling av asylsgknader fremsatt i 2015 fra personer som har
flerreisevisum eller oppholdstillatelse i Russland som er utlgpt i tid, datert 30. november 2016
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ikke samsvarer med andre rettskilder, og som kan vere i strid med vare internasjonale
forpliktelser.?

Instruksen gir blant annet falgende feringer for bade UDI og UNE:

1.

2.5.1

«UDI skal vurdere tilbakekall av flyktningstatus og oppholdstillatelse etter utl. § 37
forste ledd bokstav e og f dersom endringer i den sikkerhetsmessige, politiske eller
menneskerettslige situasjonen i utlendingens hjemland, eller i det landet han eller hun
tidligere hadde sin bopel (gjelder statslgse), tilsier at det for mange er trygt & vende
tilbake. UDI skal ogsa vurdere tilbakekall dersom det i en konkret sak foreligger
indikasjoner pa at beskyttelseshehovet kan ha bortfalt.

For at tilbakekall kan skje, ma endringene vere vesentlige og av en viss varighet og
innebare at utlendingens frykt for forfglgelse ikke lenger er velbegrunnet og han eller
hun heller ikke star i reell fare for alvorlige overgrep ved retur.

Dersom beskyttelsesbehovet er opphgrt som fglge av positive endringer i et bestemt
omrade i et land, skal UDI opprette sak om tilbakekall og vurdere om utlendingen kan
henvises til & ta opphold i dette omradet (internflukt), jf. utl. § 28 femte ledd.»

Forholdet til asylforliket

Instruksen viser til praktiseringen av utlendingslovens § 37 farste ledd bokstav e og f, og til
stortingets flertall om asylforlikets punkt 5:

5. Dersom grunnlaget for midlertidig beskyttelse kan ha falt bort som faglge av politiske,
sosiale eller humaniteere forbedringer i hjemlandet, kan utlendingsmyndighetene uten
ugrunnet opphold starte med tilbakekalling av oppholdstillatelsen til de som fikk
opphold pa slikt grunnlag.

Bade loven og asylforliket presiserer at det er en kan-bestemmelse, mens instruksen
understreker at forvaltningen skal. Lovens forarbeider viser tydelig at utlendingslovens § 37 er
ment som en unntaksbestemmelse, jf. Ot.prp. nr. 75 (2006-2007) pa side 419 og 420 hvor det
fremgar felgende (NOAS" uthevninger):

Opphar av flyktningstatus inneberer at utlendingen ikke lenger fyller vilkarene for
anerkjennelse som flyktning. Tilbakekall «kan» skje om minst et av vilkarene i
bestemmelsen foreligger. Det ma her foretas konkrete vurderinger. Om en flyktning tar
sjansen pa et kort besgk til sitt hjemland fordi en naer slektning er alvorlig syk, vil ikke
dette ngdvendigvis bety at vedkommende ikke lenger fyller vilkarene for anerkjennelse
som flyktning. Om det derimot er tale om mer langvarige opphold og/eller uten et

21 https://www.regjeringen.no/no/dokumenter/qi-142016--revidert-instruks-om-tilbakekall-av-flyktningstatus-

og-oppholds-tillatelse-nar-beskyttelsesbehovet-er-bortfalt-jf.-utlendingsloven--37-forste-ledd-bokstav-e-0g-

f/id2513169/
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presserende humanitert behov, kan dette stille seg annerledes. Det tas ikke sikte pa
omfattende anvendelse av bestemmelsen i tilfeller der forholdene i utlendingens
hjemland er forbedret og beskyttelsesbehovet av den grunn er bortfalt. Tilbakekall i
slike situasjoner vil likevel veere aktuelt i spesielle tilfeller, for eksempel der det
foreligger et utvisningsgrunnlag. Det vises forgvrig til de alminnelige motivene kapittel
5.7.5.2

2.5.2 Forholdet til internasjonale forpliktelser

Instruksens punkt 2 samsvarer ikke med kravene til nar det kan vere aktuelt & benytte seg av
opphgrsbestemmelsen i flyktningkonvensjonen artikkel 1c. Det vises til UNHCR Guidelines
on International Protection: Cessation of Refugee Status under Article 1 C (5) and (6) of the
1951 Convention relating to the Status of Refugees (the “Ceased Circumstances” Clauses)
(2003) pkt. 11: 2

(...) Often, however, circumstances in a country are inter-linked, be these armed
conflict, serious violations of human rights, severe discrimination against minorities,
or the absence of good governance, with the result that resolution of the one will tend
to lead to an improvement in others. All relevant factors must therefore be taken into
consideration. An end to hostilities, a complete political change and return to a
situation of peace and stability remain the most typical situations in which Article 1 C
(5) or (6) applies.

UNHCR har skrevet brev til norske myndigheter vedrgrende de faktiske konsekvensene av
instruksen. UNCHR papeker falgende i brevet datert 7. november 2016 (se vedlegg 1):%

UNHCR considers that the general security situation in Mogadishu and the regions of
Southern and Central Somalia remains volatile. The violence is often fueled by disputes
over land and political control. Civilians continue to be affected severely by violence
and conflict, with reports of injuries and killings, widespread sexual and gender-based
violence, forced recruitment of children, and large-scale displacement, with limited
protection capacity by police and security forces.

UNHCR therefore urges States to refrain from both ceasing international protection
status granted to Somalis and forcibly returning individuals to areas of Southern and
Central Somalia that are affected by military action, remain fragile and insecure after
recent military action, or are under full or partial control of non-State armed groups.

Instruksen gar lengre enn lovens intensjon og lengre enn hva internasjonale forpliktelser tilsier.
Nar bade UDI og UNE er politisk instruert blir vedtakene uriktige og personer med rett til

22 https://www.regjeringen.no/no/dokumenter/otprp-nr-75-2006-2007-/id474152/secl
2 http://www.refworld.org/docid/3e50de6b4.html

24 Brev fra UNHCR ved Volker Turk til innvandrings- og integreringsminister Sylvi Listhaug datert 7.
november 2016
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fortsatt beskyttelse far vedtak om oppher pa feilaktig grunnlag. Reell mulighet til a prove
vedtak av en uavhengig klageinstans, med utgangspunkt i loven og internasjonale forpliktelser,
blir forskjgvet fra UNE til domstolen. Med manglende rettshjelp er konsekvensen svekket
rettssikkerhet og i ytterste konsekvens at personer pa uriktig grunnlag blir deportert fra Norge.

2.5.3 Serlig om betydningen av opphgr for enslige mindrearige asylsgkere (EMA)

Stortinget uttalte i forbindelse med «Innstramninger I1» et Klart nei til mer midlertidighet for
enslige mindredrige asylsgkere. Men enslige mindrearige vil veere serlig utsatt ogsa i
oppharssaker.

| brev fra Justis- og beredskapsdepartementet til UDI den 26.10.16 fremkommer fglgende:

Vi antar at det vil komme saker der en enslig mindreérig med oppholdstillatelse etter
utl. § 28 sgker om permanent oppholdstillatelse etter fylte 18 ar, og hvor vedkommende
som voksen ikke vurderes & ha et beskyttelsesbehov. Dette kan for eksempel skyldes at
forholdene i hjemlandet har bedret seg, slik at beskyttelsesbehovet ikke lenger er
tilstede, eller at sgkeren i sin tid fikk beskyttelse som fglge av en barnesensitiv
vurdering.®

| praksis betyr dette at flere barn star i fare for midlertidighet fram til 18-arsdagen.

% https://www.udiregelverk.no/PageFiles/12683/Presisering%20av%20Instruks%20G1-142016%20-
%20tilbakekall%20av%20flyktningstatus%2009%20oppholdstillatelse%20for%20enslige, % 20mindredrige %20
asylsgkere%20som%20fyller%2018%20ar.pdf
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3  Retur til trygt tredjeland - utlendingsloven § 32 fgrste ledd
bokstav d

3.1 Innledende bemerkninger

Departementet foreslar en varig endring i utlendingsloven § 32 farste ledd bokstav d.
Bestemmelsen regulerer i hvilke tilfeller det er grunnlag for & nekte realitetsbehandling
(avvise) av en asylsgknad i Norge, fordi asylsgkeren kommer fra et sakalt trygt tredjeland. Far
den midlertidige lovendringen ble vedtatt hgsten 2015, var det et krav at utlendingen ville fa
sin sgknad om beskyttelse behandlet i det trygge tredjelandet. Dette kravet ble fjernet ved
Innstramninger | hgsten 2015 og foreslas na gjort permanent.

3.2 Folkerettslig analyse av trygt tredjeland-konseptet

I Prop. 16 L (2015-2016) gjeres det kun en overfladisk analyse av hvilke krav som stilles for a
anvende trygt tredjeland-konseptet. | istedenfor & ta utgangspunkt i en tolkning av
flyktningkonvensjonen gjennom de anerkjente tolkningsreglene i Wien-konvensjonen om
traktatretten, tar departementet utgangspunkt i at konseptet trygt tredjeland ikke er direkte
regulert i internasjonale konvensjoner. A lete etter hva internasjonale konvensjoner og
domstoler ikke sier, er en uheldig og feilaktig fremgangsmate for & avklare innholdet i
folkerettslige forpliktelser. Fordi utlendingsloven er sektormonistisk, jf. lovens § 3, ma
folkeretten tolkes og gis forrang hvis det er motstrid mellom loven og folkeretten.

Som anerkjent av Norges Hagyesterett, gir Wien-konvensjonen om traktatretten uttrykk for
sedvanerettslige regler for hvordan tolkningen av en traktat skal gjgres.?® Wien-konvensjonen
artikkel 26 palegger statene en plikt til & oppfylle traktaten i god tro (pacta sunt servanda).
Etter artikkel 27 kan nasjonale rettsregler ikke brukes som argument for ikke & oppfylle en
traktatforpliktelse. Etter artikkel 19 kan det ikke tas forbehold som ikke tillates av traktaten.
Artikkel 31(1) angir hovedregelen for tolkningen: En traktat skal tolkes i god tro, i trad med
ordlyden og sammenhengen, sett i lys av konvensjonens formal. Blant kildene som kaster lys
over formalet, er traktatens fortale (artikkel 31(2)). Som subsidizre kilder regnes blant annet
traktatens forarbeider (artikkel 32). Forarbeidene er relevante, hvis tolkningen etter
hovedregelen ikke er klar, men tillegges mindre vekt enn etter norsk rettskildeleere. Formalet
med tolkningen ma veere & finne frem til partenes felles intensjoner.

Departementet burde i Prop. 16 L (2015-2016) tatt utgangspunkt i en tolkning av
flyktningkonvensjonen artikkel 1 A 2 som angir definisjonen av en flyktning. Denne ma sees i
sammenheng med blant annet artikkel 1E, artikkel 31 som angir straffrihet for ulovlig innreise,
artikkel 33 om refoulement, og artikkel 42 som bestemmer at det ikke kan tas forbehold mot
artikkel 1 og 33.2” Selv om det var mer tid tilgjengelig i denne hgringen enn da Prop. 16 L ble

26 Rt, 2010 side 858 avsnitt 38, Rt. 2012 side 139 avsnitt 38 og Rt. 2012 side 494 avsnitt. 33.

27 Violeta Moreno-Lax, The Legality of the "Safe Third Country" Notion Contested: Insights from the Law of
Treaties, i G.S. Goodwin-Gill and P. Weckel (eds), Migration & Refugee Protection in the 21st Century: Legal
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vedtatt, foretar departementet ingen metodisk analyse av trygt tredjeland-konseptet.
Departementet fremhever at flyktningkonvensjonen ikke gir noen rett til asyl. Narmest
utelukkende basert pa analyse av EMK artikkel 3 —som altsa ikke regulerer retten til vern som
flyktning — konkluderer departementet med at: «Vilkaret i § 32 bokstav d [...] om at denne
gruppen i tillegg mé fa behandlet en seknad om beskyttelse i tredjelandet, gar [...] utover det
som falger av Norges folkerettslige forpliktelser».?8

Departementet mente i 2015, da antallet asylsgkere var stort, at det var «avgjgrende for at
asylinstituttet skal fungere at personer uten et reelt behov for beskyttelse i Norge raskt kan
returneres til land der de tidligere har hatt opphold». Til tross for stor nedgang i ankomstene,
mener departementet fortsatt i 2017 at «det er sentralt for at asylinstituttet skal fungere etter
hensikten at personer uten reelt behov for beskyttelse» kan returneres til tredjeland.

«Asylinstituttet» er et diffust konsept. For & ha relevans i en juridisk analyse, ma hensikten
med «asylinstituttet», retten til asyl og rettighetene som falger av flyktningstatus forankres i
kilder, i trad med Wien-konvensjonens tolkningsregler. Trygt tredjeland-konseptet er utviklet
gjennom statspraksis og har ikke noe direkte rettslig grunnlag i flyktningkonvensjonen. Det ma
analyseres om konseptet er forenlig med forpliktelsene i konvensjonen, og eventuelt om
statspraksis kan ha endret forpliktelsen, jf. Wien-konvensjonen om traktatretten artikkel
31(3)(b). Etter Wien-konvensjonen ma en slik praksis «establish[...] the agreement of the
parties regarding its interpretation». Departementet foretar ingen analyse av hva som er
formalet med de konkrete forpliktelsene i flyktningkonvensjonen, eller hvordan de samsvarer
med lovendringene. Konvensjonens formal har betydning for hvordan den skal tolkes.
Formalet er & sikre flyktninger grunnleggende rettigheter og friheter.?® Konvensjonens fortale,
som gir uttrykk for formalet, oppstiller en samarbeidsplikt mellom stater og med UNHCR.
Statene oppfordres innstendig om fordeling av ansvar for verdens flyktninger:

considering that the grant of asylum may place unduly heavy burdens on certain
countries, and that a satisfactory solution of a problem of which the United Nations has
recognized the international scope and nature cannot therefore be achieved without
international co-operation,

expressing the wish that all States, recognizing the social and humanitarian nature of
the problem of refugees, will do everything within their power to prevent this problem
from becoming a cause of tension between States,

noting that the United Nations High Commissioner for Refugees is charged with the
task of supervising international conventions providing for the protection of refugees,
and recognizing that the effective co-ordination of measures taken to deal with this
problem

Aspects — The Hague Academy of International Law Centre for Research (Leiden/Boston: Martinus Nijhoff,
2015).

28 Prop 16 L s. 12.

29 Flyktningkonvensjonens fortale
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Analysen i forarbeidene viser pa ingen mate at Norge ikke er folkerettslig forpliktet til a sikre
at asylsgkere som returneres til tredjeland har tilgang til en asylprosedyre. Departementet
beskriver feilaktig asylsekerne som kom over Storskog som «personer uten et reelt behov for
beskyttelse». Den starste gruppen var syrere med apenbart behov for beskyttelse (se avsnitt
4.1.1). Asylsgknader fra afghanere fra Kabul ble karakterisert som apenbart grunnlase.

Det er ikke noe krav etter flyktningkonvensjonen om a sgke asyl i ferste trygge land, og
flyktninger har etter flyktningkonvensjonen artikkel 31 rett til & bruke bade falske dokumenter
og list (som falske visum til Russland) for & komme seg i trygghet. Etter en norsk
hagyesterettsdom i 2014 (Rt. 2014 side 645) uttalte Riksadvokaten at flyktninger kan «anses for
a ha kommet direkte fra omradet de flyktet fra, selv om det er foretatt ngdvendige stopp i andre
land som falge av transitt».>° En asylsgkers reiserute har ingen relevans for om en person fyller
vilkdrene for flyktningstatus, og det er ikke misbruk av asylinstituttet a reise gjennom flere
land (se avsnitt 4.1.1).3! Norges anvendelse av trygt tredjeland-konseptet bidrar til & skyve
ansvaret for verdens flyktninger over pa enkelte stater naermere konfliktene, med stor risiko for
kjede-refoulement, fremfor a bidra til fordeling av ansvaret, i trad med konvensjonens formal.
Da lovendringene ble prevd for Oslo byfogdembete i desember 2015, omgjorde UNE vedtaket
for anken ble behandlet.®> Regjeringen kunne da vise til at domstolen hadde vurdert
lovendringen og instruksen, og at staten hadde vunnet, uten at man fikk en rettskraftig dom
som bekreftet at avgjarelsen var gal og at vedtaket ble omgjort.

Kravet om effektiv beskyttelse — inkludert tilgang til en asylprosedyre og utsatt iverksettelse —
er forankret i UNHCRs Eksekutivkomite (ExCom), hvor Norge deltar. ExCom-beslutninger
gir uttrykk for hva statene har ansett som minimumskrav for & anvende konseptet. De samme
krav er nedfelt i EUs asylregelverk, og ble anvendt i EU-Tyrkia-erklaringen. Selv om ogsa EU
sa behov for tiltak for & handtere gkningen i antallet asylsgkere, valgte EU & gi utsatt
iverksettelse og a sette som vilkar for retur til Tyrkia at en asylsgker har tilgang til en
asylprosedyre. UNHCR uttalte falgende i forbindelse med EU-Tyrkia-erklaeringen:®

The ‘safe third country concept’ is to be applied in cases where a person could, in a
previous state, have applied for international protection, but has not done so, or where
protection was sought but status was not determined. Application of the concept
requires an individual assessment of whether the previous state will readmit the

%0 Endring av Riksadvokatens retningslinjer RA 05-370 punkt 7 om unnlatt strafforfalgning i szrlig tilfelle av
straffbare handlinger som avdekkes i utlendingssaker mv., 2014/00167-009 ABG007 274, 4.7.2014, side 2; se
ogsa diskusjoner i konvensjonens forarbeider: UN Conference of Plenipotentiaries on the Status of Refugees
and Stateless Persons, Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons:
Summary Record of the Fourteenth Meeting, 22 november 1951, A/CONF.2/SR.14.

31 UNHCR ExCom, Conclusion on the Problem of Manifestly Unfounded or Abusive Applications for Refugee
Status or Asylum, 20.10.1983, No. 30 (XXXI1V)-1983, tilgjengelig fra:
http://www.unhcr.org/refworld/docid/3ae68c6118.html avsnitt d.

32 Hgringsnotatet side 17.

33 Legal considerations on the return of asylum-seekers and refugees from Greece to Turkey as part of the EU-
Turkey Cooperation in Tackling the Migration Crisis under the safe third country and first country of asylum
concept”, 26. mars 2016: http://www.unhcr.org/56f3ec5a9.pdf.
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person; grant the person access to a fair and efficient procedure for determination of
his or her protection needs; permit the person to remain; and accord the person
standards of treatment commensurate with the 1951 Convention and international
human rights standards, including protection from refoulement. Where she or he is
entitled to protection, a right of legal stay and a timely durable solution are also
required.

Det var ingen hgring i forbindelse med Prop. 16 L. UNHCR innga likevel sine synspunkter pa
lovendringene og instruksene i et brev av 23. desember 2015 (se vedlegg 11).3* NOAS finner
det pafallende at brevet ikke er omtalt i hgringsnotatet. Vi mener regjeringen unndrar seg sin
informasjonsplikt overfor Stortinget, dersom slik informasjon ikke formidles til Stortinget, nar
landets lovgivende forsamling skal vurdere om lovendringene har fungert etter hensikten.

Etter flyktningkonvensjonen artikkel 35 er FNs Haykommisseer for flyktninger (UNHCR) gitt
mandat til & fare tilsyn med at statene oppfyller sine forpliktelser etter konvensjonen. Statene
er etter samme bestemmelse gitt en samarbeidsplikt med Hgykommisseeren. Bestemmelsen er
inkorporert i utlendingsloven § 98. Hgykommissarens uttalelser om tolkning er ikke bindende.
Men som andre rettskilder er de relevante og ma tillegges en viss vekt. | den konkrete
rettsanvendelsen vil den relative vekten vere avhengig av vekten av andre relevante rettskilder.
Som konvensjonens handhevingsorgan, og med mer enn 60 ars arbeid i over hundre land, er
UNHCR unikt plassert til & uttale seg om tolkningen av konvensjonen. Skal en annen tolkning
legges til grunn enn UNHCRs, ma det gode argumenter til for & anse tolkningen for a veere i
«god tro» jf. Wien-konvensjonen om traktatretten artikkel 31 jf. artikkel 26.

UNHCR kritiserte i brevet av 23. desember Norge for & blande konseptene trygt tredjeland og
trygt opprinnelsesland. Hgykommissaren uttrykte bekymring for at lovendringene og
instruksene ville fare til risiko for kjede-refoulement.® 1 praksis forskutterte norske
myndigheter utfallet av en eventuell asylsaksbehandling i Russland. Fordi et sted som Kabul
skulle anses trygt, mente norske myndigheter at utfallet av en eventuell sgknad om asyl, eller
muligheten for & sgke, var irrelevant. Tilgangen til en asylprosedyre skulle derfor ikke veere
ngdvendig for & anvende trygt-tredjeland-konseptet. Etter hva NOAS er kjent med, har ingen
land en tilsvarende sammenblanding av konseptene trygt tredjeland og trygt opprinnelsesland.
Kombinasjonen svekker rettssikkerheten i langt stgrre grad enn i andre land som anvender trygt
tredjeland-konseptet, som for eksempel EU-land. Dette kan ha betydning i analysen av hva
som er tillatt etter flyktningkonvensjonen, jf. Wien-konvensjonen om traktatetten artikkel
31(3) (b).

3.3 Lovendringen i praksis — Russland som trygt tredjeland

A fjerne grunnleggende rettssikkerhetsgarantier, slik Norge gjorde, innebzerer folkerettsbrudd.
Det var konkrete eksempler pa at asylsgkere fra Yemen ble hentet tilbake til Norge fra Russland

34 http://www.noas.no/wp-content/uploads/2016/04/UNHCR-brev-23-desember-2015.pdf.

35 UNHCRs brev av 23. desember: http://www.noas.no/wp-content/uploads/2016/04/UNHCR-brev-23-
desember-2015.pdf, avsnitt 11-17.
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etter feilaktige vurderinger.®® | motsetning til Dublinregelverket, som er basert p& gjensidig
forpliktende avtaler, var Norges handtering av Storskog en ensidig beslutning. En beslutning
Russland ikke var enig i, og som ikke sikret asylsgkere grunnleggende rettigheter. Det er
anerkjent at en stat padrar seg folkerettslig ansvar hvis den returnerer noen til forfglgelse, ogsa
nar den returnerer til en annen stat som primeert er ansvarlig for folkerettsbruddet (kjede-
refoulement).®” Det er ogséa et anerkjent prinsipp at en stat ikke kan endre en annen stats
internasjonale forpliktelser uten statens skriftlige samtykke.*® Norske myndigheter burde med
tilgjengelig kunnskap om det russiske asylsystemet visst at folkerettsbrudd ville bli
konsekvensen av praksisen.

24. november 2015 instruerte departementet (instruks GI-13/2015) om at:

Sgknad om beskyttelse (asyl) fra personer som ankommer Norge etter & ha hatt opphold
i Russland, skal nektes tatt til realitetsbehandling.

Instruksen rettet seg mot bade UDI og UNE. Selv om det skulle gjgres unntak hvis det var
«konkrete holdepunkter for at asylsgkeren star i reell fare for & bli forfulgt i Russland, eller
brudd pd EMK artikkel 3», la bakgrunnen (instruksens punkt 2) klare fgringer for UNEs
vurdering av brudd pda EMK artikkel 3. Serlig ble det lagt vekt pa Russlands formelle
tilslutning til diverse konvensjoner. Men som EMD har gjort klart i saker som MSS og
Tarakhel,* mé det undersgkes konkret hvordan situasjonen vil vere for den enkelte ved retur.
Det er ikke tilstrekkelig & legge vekt pa formalia som hvilke konvensjoner en stat er bundet av.
Det ble lagt mindre vekt pa tilgjengelige kilder som viste svakheter ved det russiske
asylsystemet.

Den 16. november 2015 publiserte Landinfo en respons om asylsystemet i Russland. Norske
myndigheter hadde derfor klare holdepunkter for at Russland ikke kunne anses som et trygt
tredjeland for de fleste asylsgkere:

Russland er ved flere anledninger dgmt for brudd pa EMK artikkel 3 i den europeiske
menneskerettighetsdomstolen i Strasbourg (EMD) for & ha utvist eller returnert
personer til land hvor de star i fare for tortur og umenneskelig behandling, blant
annet til Usbekistan og Tadsjikistan.

[..]

3% Anne Stine Sather og Axel Stgren Wedén, NOAS: Ahmed og Abdullah hentes til Norge, VG, 4.2.2016:
http://www.vg.no/nyheter/innenriks/asyl-debatten/noas-ahmed-og-abdullah-hentes-til-norge/a/23609658/.

37 Se Folkerettskommisjonens (ILCs) ikke-bindende artikler om statsansvar artikkel 16. Regelen anses & veere
folkerettslig sedvanerett, se James C. Hathaway og Thomas Gammeltoft-Hansen, Non-Refoulement in a World
of Cooperative Deterrence, side 54-55.

38 Se Wien-konvensjonen om traktatretten artikkel 34 og 35.

39 M.S.S. v. Belgium and Greece, Application no. 30696/09, Council of Europe: European Court of Human
Rights, 21 January 2011: http://www.refworld.org/cases,ECHR,4d39bc7f2.html; Tarakhel v. Switzerland,
Application no. 29217/12, Council of Europe: European Court of Human Rights, 4 November 2014:
http://www.refworld.org/cases,ECHR,5458abfd4.html.
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| oktober 2015 ble Russland pa nytt demt for brudd pa EMK artikkel 2 og 3 for a ha
fattet utvisningsvedtak (ikke effektuert) pa tre asylsgkere fra Syria (statslgse
palestinere) som hadde brutt utlendingsloven. Det er ikke ngdvendigvis slik at Russland
vil implementere tiltak som falge av denne dommen.

[...]

Til tross for at den formelle holdningen til russiske myndigheter er at retur til Syria ikke
er mulig, er UNHCR (2014, s. 30) kjent med 12 tilfeller av retur til Syria av syriske
borgere.

Flere kilder ga statte til en slik vurdering.*’ Landinfo publiserte en ny rapport i mars 2016.*
Der beskrives store vanskeligheter med & sgke asyl i Russland.*? Landinfo beskriver ogséa
hvordan Russland i liten grad falger opp dommer fra EMD, og at returer til land som Syria
forekommer.*

UNHCR gitt sitt syn pa Russland som asylland i et brev til Justis- og beredskapsdepartementet
av 15. februar 2016:%*

In UNHCR's assessment, asylum-seekers in the Russian Federation are at risk of
arrest, detention and expulsion at all stages of the asylum process, including while
attempting to apply for refugee and/or TA status or after having applied for refugee
and/or TA status in situations where the asylum-seeker has not been issued proper
documentation. [side 5].

(...)
UNHCR is aware of two cases of refoulement to Syria in early 2015 from pre-removal
detention centres in Viadikavkaz. [side 7](...)

The above analysis reinforces UNHCR’s concerns about the fact that persons in need
of international protection are subjected to expedited admissibility and accelerated
procedures in Norway and returned to the Russian Federation as being a “safe third
country” for them. As already stated, UNHCR considers that the absence of adequate
safeguards in these procedures can put individuals at risk of chain-refoulement in
violation of inter alia, Article 33 in the 1951 Convention relating to the Status of
Refugees and Article 3 ECHR. [side 9].

(...)

Holding a multi-entry visa should not be considered sufficient evidence that the holder
will not be subsequently removed from the Russian Federation [side 9]

40 Se for eksempel Civic Assistance Committee, Russia as a country of asylum:
http://refugee.ru/en/publications/russia-as-a-country-of-asylum/.

41 Temanotat Russland: Asylsystemet, administrativ utvisning og tvangsutsendelser, 15.3.2016:
http://www.landinfo.no/asset/3326/1/3326_1.pdf.

42 Side 11-12
43 Side 25.
44 http://www.noas.no/wp-content/uploads/2016/04/UNHCR-brev-15-februar-2016.pdf
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Gjennom brevet av 15. februar (vedlegg I11) og et annet brev av 30. mars (vedlegg 1V)
formidlet UNHCR informasjon fra intervjuer foretatt av asylsgkere som ble returnert fra Norge
til Russland. Beskrivelsen i brevene viser at rettsikkerheten sviktet fundamentalt pa Storskog.
Det er kritikkverdig at brevene ikke er omtalt i hgringsnotatet, men de er vedlagt denne
hgringsuttalelsen.

3.3.1 Utsatt iverksettelse
| instruks (GI-13/2015) ble det instruert om at:

Utreisefrist settes ikke, slik at utlendingen ma forlate Norge umiddelbart.

At rettssikkerheten svekkes fundamentalt gjennom en slik praksis er apenbart. Norge ansa
feilaktig asylsgkerne som kom over Storskog som apenbart grunnlgse, og at de ikke hadde en
«arguable claim» i EMKSs forstand. Fiksjonen om at Kabul er trygt nok til & anse sgknader som
apenbart grunnlgse, og fiksjonen om at Russland er et trygt tredjeland for de fleste selv uten
tilgang til en asylprosedyre, var ngdvendig for a legitimere den norske praksisen. Syrere som
hadde reist gjennom Russland har utvilsomt en «arguable claim», og da har krav pd automatisk
utsatt iverksettelse i klageomgangen etter EMK artikkel 13.

Storskoginstruksen er sannsynligvis i strid med rettssikkerhetsgarantier gitt i bade EMK og
FNs konvensjon om sivile og politiske rettigheter. Den kan ogsa veere i strid med forbudet mot
kollektiv utvisning, som er hjemlet bade i EMK, FNs konvensjon om sivile og politiske
rettigheter og folkerettslig sedvanerett. Disse menneskerettslige forpliktelsene burde veert
utredet i heringsnotatet, og ber utredes nermere for lovendringene eventuelt gjgres
permanente.

3.3.2 Andre lands praksis

Ifzlge informasjon fra UNHCR, har forsgk pa a vurdere Russland som et trygt tredjeland blitt
stanset av domstolene i béde Finland og Estland.* I Estland konkluderte Tallin Circuit Court
med at Russland ikke kunne anses som et trygt tredjeland «because of serious shortcomings in
its current asylum system». Praksisen var derfor i strid med Artikkel 39 (2) i EUs
Asylprosedyredirektiv. Domstolen la avgjerende vekt pA UNHCR brev av 10. oktober 2016,
EMD rettspraksis (L. M. v Russland) og praksis fra EU-domstolen (C-182/15).

3.3.4 Manglende effektuering

En rekke av asylsgkerne som kom over Storskog ble sittende i mer enn ett ar i Norge uten
mulighet for & fa saken sin behandlet, reise tilbake til Russland, eller til andre land. |
hgringsnotatet bemerkes det at:

4 E-post fra UNHCR av 25. november 2016, og presentasjon fra UNHCR under kurs 24.1.2017.
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Effektuering av vedtak er imidlertid et eget spgrsmal, og departementet mener
prinsipielt at utsikter til snarlig retur som utgangspunkt ikke kan veere avgjgrende nar
det gjelder spgrsmalet om realitetsbehandling i Norge skal kunne nektes.

Muligheten for a effektuere et vedtak om retur til et trygt tredjeland kan vanskelig veere et
prinsipielt separat spgrsmal fra sparsmalet om retten til a fa en sgknad om asyl behandlet. | sa
fall ma departementet vise gjennom juridisk analyse hvorfor det er tilfelle. Norge har det
primare ansvaret for a behandle en sgknad om asyl, nar en asylsgker nar en norsk grense. Hvis
det ikke er mulig & returnere personen til et tredjeland, er dette apenbart sveert relevant for
sparsmalet om det er tillatt & gjare unntak fra Norges forpliktelser etter flyktningkonvensjonen.
Norge er ansvarlig for a oppfylle forpliktelsene i konvensjonen i god tro, jf. Wien-
konvensjonen om traktatretten artikkel 26. Fordi flyktningstatus er deklarativt, har asylsgkere
som flyktninger visse rettigheter sa fort de ankommer Norge. Nar norske myndigheter nekter
a anerkjenne status til syriske flyktninger i mer enn et ar, ma departementet begrunne hvordan
en slik praksis er i trad med flyktningkonvensjonen, blant annet artikkel 31(2). Formalet med
trygt tredjeland-konseptet har veert & hindre asylshopping og limbo-situasjoner. Den norske
praksisen farer til nettopp limbo-situasjoner for syriske flyktninger, som Norge vet har krav pa
rettighetene etter konvensjonen.
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4 Tvangsmidler

Departementet har foreslatt & viderefere midlertidige endringer i utlendingsloven om
tvangsmidler. Endringene gjelder blant annet regler om internering pa utlendingsrettslig
grunnlag og palegg om meldeplikt eller bestemt oppholdssted. NOAS statter ikke forslaget pa
disse punktene.

4.1 Internering pa utlendingsrettslig grunnlag

Departementet har foreslatt a viderefare hjemmel for pagripelse og internering av asylsgkere
ved ankomsten i saker hvor «utlendingens sgknad om beskyttelse mest sannsynlig vil bli nektet
realitetsbehandlet», jf. utl. § 106 ny bokstav g.*® Hjemmelen kan anvendes i saker der
vedkommende har fatt asyl eller annen form for beskyttelse i et annet land, eller forut for
innreise til riket hadde opphold i en stat eller et omrade hvor vedkommende ikke var forfulgt.
Hjemmelen omfatter ikke barn og barnefamilier.

NOAS mener at forslaget var darlig begrunnet og for darlig gjennomarbeidet da forslaget farst
ble fremmet i november 2015. Det samme gjelder naveerende forslag. Den nye hjemmelen
mangler et klart definert og legitimt formal. Ordlyden i bestemmelsen umuliggjer anvendelse
i samsvar med ngdvendighetsprinsippet, pakrevd etter Grunnloven § 94. Forslaget strider
videre med Norges internasjonale forpliktelser, herunder flyktningkonvensjonen artikkel 31(2)
og FNs konvensjon om sivile og politiske rettigheter (SP) art. 9 (1).

4.1.1 Bestemmelsen mangler et klart definert og legitimt formal

Departementet begrunner sitt forslag med to hovedformal: & forhindre unndragelse og a sikre
rask retur av ressurs- og effektivitetshensyn. Fra sin begrunnelse for lovendringen i Prop.16 L
(2015-2016) siterer departementet i hgringsnotatet pa side 20 bl.a. fglgende:

Formalet med & pagripe og eventuelt fengsle i tilfeller hvor sgknaden mest sannsynlig
ikke vil bli realitetsbehandlet, er for det farste a sikre at utlendingen ikke forsvinner far
det er fattet en avgjarelse. For det andre vil det legge til rette for rask retur dersom
sgknaden nektes realitetsbehandlet. Departementet mener det er svert viktig at
asylsgknader som kan nektes realitetsbehandlet, handteres sa effektivt som mulig. Slike
sgknader ma i utgangspunktet regnes som misbruk av asylinstituttet, og de legger
beslag pa ressurser som burde ga til behandling av andre asylsgknader. Dette gjelder
serlig i en situasjon hvor Norge mottar et betydelig antall seknader som kan nektes
realitetsbehandlet, samtidig som den generelle pagangen av asylsgkere er svart stor.*

46 |bid., side 20.

47 Prop.16 L (2015-2016), tilgjengelig fra:
https://www.regjeringen.no/contentassets/eff39232eefb480dba625ab5c497f49f/no/pdfs/prp201520160016000dd
dpdfs.pdf sider 18-19.
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NOAS bemerker innledningsvis at det er misvisende & bruke betegnelsen «misbruk av
asylinstituttet» pa asylsgknader fremmet av personer som hadde opphold i en stat eller et
omrade hvor de ikke var forfulgt. UNHCRs eksekutivkomite, hvor Norge deltar, har definert
asylsgknader som misbruker asylinstituttet som: «clearly fraudulent or not related to the
criteria for the granting of refugee status laid down in the 1951 United Nations Convention
relating to the Status of Refugees nor to any other criteria justifying the granting of asylum».*
Departementets pastand treffer darlig. Flyktningkonvensjon palegger ikke asylsgkere plikt til
& sgke om asyl i det farste trygge landet de ankommer.*® Dessuten forlater flyktninger ofte
farste trygge land (transittland) eller farste asylland (land hvor flyktningen har fatt beskyttelse)
fordi landet ikke har evne eller vilje til & oppfylle sine forpliktelser etter
flyktningkonvensjonen, herunder retten til adgang til arbeidsmarkedet (art. 17), bolig (art. 21),
gratis grunnskoleutdanning (art. 22) og andre grunnleggende rettigheter. Flyktninger som
reiser videre fordi de risikerer eller har blitt ofre for flyktningkonvensjonsbrudd og
menneskerettighetsbrudd, kan ikke anses som misbrukere av asylinstituttet.

Statens behov for rask retur av asylsgkere, utgjer ikke i seg selv et legitimt grunnlag for
frinetsbergvelse. Rettspraksis i FNs menneskerettighetskomité viser klart at frihetsbergvelse
ikke kan begrunnes med «administrative expedience», herunder ressurs-, effektivitets- eller
logistiske hensyn. Frihetsbergvelse anses i slike tilfeller a vere i strid med konvensjonen om
sivile og politiske rettigheter (SP) art. 9 (1).%° Det samme ble ppekt av bdde UNHCR®! og
NOAS® i forbindelse med haringen om internering i asylsaker som skal behandles i lgpet av
48 timer.>® | forbindelse med regjeringens forslag i Prop. 16 L (2015-2016), har UNHCR
papekt at «it needs to be ensured that the purpose of the detention is indeed to protect public
order, and not, for example, to facilitate administrative expediency, that is, to ensure a swift
return of applicants whose claims have been declared inadmissible.»>*

48 UNHCR ExCom, Conclusion on the Problem of Manifestly Unfounded or Abusive Applications for Refugee
Status or Asylum, 20.10.1983, No. 30 (XXXI1V)-1983, tilgjengelig fra:
http://www.unhcr.org/refworld/docid/3ae68c6118.html avsnitt d.

49 Det samme gjelder Dublin-forordningen. Kriteriene for & avgjare hvilken medlemsstat som er ansvarlig for &
behandle asylsgknaden utgjer rettslige forpliktelser for medlemsstater, ikke individuelle asylsagkere.

50 Van Alphen v. the Netherlands (Communication No. 305/1988), CCPR/C/39/D/305/1988, UN Human Rights
Committee (HRC), 23.07.1990, tilgjengelig fra: http://www.refworld.org/docid/525414304.html avsnitt 5.8.

51 UN High Commissioner for Refugees (UNHCR), UNHCR Observations on the proposed amendments to the
Norwegian Immigration Act to allow for detention of asylum-seekers in the 48-hours accelerated procedure,
oktober 2015, tilgjengelig fra:
https://www.regjeringen.no/contentassets/b1f31b9c8db747148fda24bféddb7f21/unhcr.pdf avsnitt 8.

52 Norsk organisasjon for asylsgkere (NOAS), HORING — hjemmel i utlendingsloven for fengsling i
hurtigprosedyresaker, tilgjengelig fra: http://www.noas.no/wp-content/uploads/2012/01/Fengsling-i-48-

timerssaker.pdf sider 3-4.

53 Justis- og beredskapsdepartementet, Hayringsnotat om ny heimel for pagriping og fengsling i samband med
48-timarprosedyren for openbert grunnlause asylsgknader, 03.07.2015, tilgjengelig fra:
https://www.regjeringen.no/contentassets/8bcla8ee6eaade3b8d39621fa5643892/hoyringsnotat-om-fengsling-i-

48-timarsaker.pdf

% UN High Commissioner for Refugees (UNHCR), UNHCR Observations on the Law Proposal "Prop. 16 L
(2015-2016) Endringer i utlendingsloven (innstramninger)", Instructions "G1-12/2015, GI-13/2015 and 15/7814
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Konkret, individuell unndragelsesfare kan i forbindelse med tvangsretur danne et legitimt
grunnlag for frihetsbergvelse. Artikkel 5 (1) (f) i EMK tillater frihetsbergvelse bade i
ankomstfasen og returfasen. | returfasen (dekket av den andre delen av bestemmelsen) tillates
frihetshergvelse «av en person som det treffes tiltak mot med sikte pa utsendelse». Artikkel
15(1) i EUs returdirektiv, som Norge er bundet av, konkretiserer at det kun er tillat & internere
en person «som skal returneres, men bare for a forberede returen og/eller gjennomfare
uttransporteringen, serlig nar: a) det foreligger fare for unndragelse, eller b) den bergrte
tredjelandsborgeren unngar eller vanskeliggjer forberedelsen av returen eller
uttransporteringen.»

Utlendingsloven § 106 ny bokstav g apner for frihetsbergvelse i saker hvor internering ikke er
ngdvendig for & gjennomfare retur. Den dapner generelt for internering i saker hvor
«utlendingens sgknad om beskyttelse mest sannsynlig vil bli nektet realitetsbehandlet».
Ordlyden tillater internering i tilfeller hvor det ikke foreligger unndragelsesfare. Den tillater
ogsa internering i tilfeller hvor vedkommende ikke vanskeliggjer forberedelsen av retur.
Ordlyden i den nye bestemmelsen kan derfor vanskelig knyttes til formalet med retur, all den
tid den apner for frihetshergvelse i saker hvor internering ikke er ngdvendig for & gjennomfare
retur.

I hgringsnotatet viser departementet til at den nye bokstav g i utl. 8 106 faller innenfor den
farste delen av artikkel 5 (1) (f) i EMK som tillater internering i ankomstfasen. Den farste
delen av artikkel 5 (1) (f) i EMK apner for internering i ankomstfasen «for & hindre at han
[utlendingen] kommer inn i landet uten tillatelse». Departementet skriver i hgringsnotatet
falgende: «Departementet finner det klart at frihetsbergvelse i forbindelse med a avklare om
en sgknad skal realitetsbehandles, er «closely connected to the purpose of preventing
unauthorised entry», slik det kreves etter EMDs praksis etter artikkel 5 nr. 1 bokstav f.»*°
Departementet referer i denne forbindelse eksplisitt til dommen fra EMDs storkammer i saken
Saadi mot Storbritannia.®® Dommen har ogsa veert sentral i utformingen av lovendringen som
har &pnet for internering i saker som skal behandles i lgpet av 48 timer.>’

Rettslig utgangspunkt for EMD i Saadi-dommen var at artikkel 5 (1) (f) i EMK ikke krever at
frinetshergvelse ma veere ngdvendig for & hindre uautorisert innreise.®® Selv om Saadi under
hele sgknadsprosessen var tilgjengelig for britiske myndigheter, og selv om det ikke var noen
indikasjoner pa at han skulle forsvinne, ble han internert for & sikre hurtigbehandling av

- EST", Circular "RS 2015-013", and amendment to the "Immigration Regulation, 88 17-18", desember 2015,
tilgjengelig fra: http://www.noas.no/wp-content/uploads/2016/04/UNHCR-brev-23-desember-2015.pdf avsnitt:
27.

% Justis- og beredskapsdepartementet, Haringsbrev [viderefaring av midlertidige endringer], op. cit. side 21.

6 EMD, Saadi v. United Kingdom [GC], App. No. 13229/03, tilgjengelig fra:
http://hudoc.echr.coe.int/eng?i=001-84709

57 Justis- og beredskapsdepartementet, Heringsbrev [fengsling i samband med 48-timarprosedyren], op. cit.
sider 7-9.

8 EMD, Saadi v. United Kingdom [GC], op. cit., avsnitt 72-74.
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asylsgknaden hans. Ifglge dommen var frihetsbergvelse i denne saken ikke i strid med EMK,
selv om det ikke var ngdvendig, ettersom frihetsbergvelse var «closely connected to the
purpose of preventing unauthorised entry». Dette fordi formalet ved interneringen var a
hurtigbehandle asylsgknaden.>® Seks dommere Kritiserte avgjarelsen kraftig pa dette punktet i
en felles dissens i saken. De uttalte blant annet falgende:

In the interests of rigour we believe that for detention to be authorised the authorities
must satisfy themselves in concreto that it has been ordered exclusively in pursuit of
one of the aims referred to in the Convention, in this instance to prevent the person’s
effecting unauthorised entry into the country. This has in no sense been established in
the present case, as the applicant did not enter or attempt to enter the country
unlawfully. On the other hand, if the authorities had objectively verifiable grounds to
believe that the applicant was liable to abscond before his claim for asylum had been
determined, they could have made use of detention in accordance with Article 5 8§ 1 (f)
of the Convention. In that case, the detention would have been aimed at preventing the
asylum-seeker from entering or remaining in the country for a purpose other than that
for which he had been granted temporary admission. Conversely, it is not permissible
to detain refugees on the sole ground that they have made a claim for asylum.

It is not disputed in the present case that the applicant’s detention was aimed at
ensuring the speedy resolution of his claim for asylum and hence the adoption of a
decision on the subject at the earliest date possible. His detention therefore pursued a
purely bureaucratic and administrative goal, unrelated to any need to prevent his
unauthorised entry into the country. As Judges Casadevall, Traja and Sikuta rightly
observed in their dissenting opinion annexed to the Chamber judgment of 11 July 2006,
such a situation creates great legal uncertainty for asylum-seekers, stemming from the
fact that they could be detained at any time during examination of their application
without their being able to take the necessary action to avoid detention. Hence, the
asylum-seeker becomes an object rather than a subject of law.®°

UNHCRs rapport av 2011 om internering av asylsgkere papeker flere svakheter ved Saadi-
dommen. Den viser blant annet til at dommen «divorces the ground or purpose of detention
with its necessity: if the detention is not necessary, how can it achieve or be related to its
purpose? The purpose would not therefore exist.»%*

NOAS mener at departementet har tatt feil ved & ta utgangspunkt i Saadi-dommen ved
utformingen av utl. § 106 ny bokstav g. Selv om artikkel 5 (1) (f) i EMK ifglge dommen ikke
innebarer et nadvendighetskrav, felger dette kravet av Grunnloven § 94. Det er saledes ikke

%9 |bid, side 77.

60 EMD, Saadi v. United Kingdom [GC], op. cit., Felles dissens av dommere Rozakis, Tulkens, Kovler, Hajiyev,
Spielmann og Hirveld, ibid, side 31.

61 UN High Commissioner for Refugees (UNHCR), Back to Basics: The Right to Liberty and Security of Person
and 'Alternatives to Detention' of Refugees, Asylum-Seekers, Stateless Persons and Other Migrants, april
2011, PPLA/2011/01.Rev.1, tilgjengelig fra: http://www.refworld.org/docid/4dc935fd2.html side 31
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tilstrekkelig at ordlyden i den nye bestemmelsen er «closely connected to the purpose of
preventing unauthorised entry». Ordlyden ma konkretiseres, slik at bestemmelsen tillater
internering kun i de tilfellene der det er ngdvendig for a forhindre uautorisert innreise. Slik
ordlyden star i dag er formalet udefinert, ettersom bestemmelsen generelt apner for
frihetsbergvelse hvor «utlendingens sgknad om beskyttelse mest sannsynlig vil bli nektet
realitetsbehandlet». Denne ordlyden gir ikke et klart svar pa spersmalet om hva interneringen
i slike tilfeller skal vare ngdvendig for.

| motsetning til ny bokstav g i utlendingsloven § 106, gir bade bokstav a og b et klart svar pa
dette sparsmalet. Det er ingen tvil om at internering etter bokstav a ma vaere ngdvendig for a
undersgke sgkerens identitet. Etter bokstav b ma internering veere ngdvendig for a sikre at
utlendingen ikke forsvinner. Lovgiveren har forsikret seg om at disse bestemmelsene anvendes
i samsvar med ngdvendighetsprinsippet, ved a kreve at det foreligger «konkrete holdepunkter»
for & anta at utlendingen har oppgitt uriktig identitet eller at det foreligger unndragelsesfare.

| sin intervensjon i Saadi-saken papekte UNHCR farst at innreise i utgangspunktet ikke kan
anses som «uautorisert» nar asylsgkeren fremmer en sgknad om beskyttelse.®? Det ble papekt
videre at frihetsbergvelse ved ankomsten, etter artikkel 31(2) i flyktningkonvensjonen, er tillat
dersom dette er ngdvendig for & undersgke identitet, ankomstomstendigheter, grunnleggende
elementer av asylanfarsel og sikkerhetshensyn.5

NOAS mener primeert at utl. § 106 ny bokstav g ikke kan viderefagres. Dersom bestemmelsen
skal kunne viderefgres, ma den omformuleres. Det ma fremga klart hva interneringen etter
denne bestemmelsen skal vare ngdvendig for. Frihetsbergvelse der det foreligger konkrete
holdepunkter for & anta at asylsgkeren vil forsvinne mens sgknaden hurtigbehandles, kan anses
som legitimt. Frihetshergvelse i ankomstfasen begrunnet med behov for & undersgke identitet,
ankomstomstendigheter, grunnleggende elementer av asylanfarsel og sikkerhetshensyn kan
0gsa anses som legitimt.

4.1.2. Bestemmelsens ordlyd umuliggjer anvendelse i samsvar med
ngdvendighetsprinsippet

NOAS mener at ordlyden i utlendingsloven § 106 ny bokstav g umuliggjer anvendelse av
bestemmelsen i samsvar med ngdvendighetskravet etter Grunnloven § 94.

Vi har merket oss departementets forsikring i hgringsnotatet om at «de alminnelige vilkarene
for bruk av tvangsmidler etter utlendingsloven, herunder kravene om «tilstrekkelig grunn» og

62 UN High Commissioner for Refugees (UNHCR), UNHCR intervention before the European Court of Human
Rights in the case of Saadi v. United Kingdom, 30 March 2007, Application No. 13229/03, available at:
http://www.refworld.org/docid/47c520722.html avsnitt 11-20

83 |bid., avsnitt 26; se ogsa: UN High Commissioner for Refugees (UNHCR), Guidelines on the Applicable
Criteria and Standards relating to the Detention of Asylum-Seekers and Alternatives to Detention, 2012,
available at: http://www.refworld.org/docid/503489533b8.html guideline 4.1
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forholdsmessighet i lovens § 99, naturligvis ogsa vil gjelde i disse sakene.»** NOAS er enig i
at bade Grunnloven § 94 og utlendingsloven § 99, som begge inneberer at frihetsbergvelse ma
veere ngdvendig og forholdsmessig, formelt sett vil fortsette a gjelde.

Problemet er at utlendingsloven § 106 ny bokstav g er formulert pa en mate som umuliggjer
anvendelse av ngdvendighetskravet. Bestemmelsen apner for frihetsbergvelse hvor
«utlendingens sgknad om beskyttelse mest sannsynlig vil bli nektet realitetsbehandlet». Fra
ordlyden er det umulig & si hvordan ngdvendigheten av frihetsbergvelse skal vurderes i en
individuell sak.

Ngdvendighetskravet forutsetter farst og fremst et klart definert formal ved hjemmelen for
frihetshergvelse. Mangel pa et klart definert formal gjgr det umulig & svare pa spgrsmal om
hva tiltaket skal veere ngdvendig for. Uten et klart svar pa dette, kan man heller ikke vurdere
om formalet kan oppnas med mindre inngripende tiltak. Det apnes saledes for vilkarlighet, og
konkret, individuell anvendelse av ngdvendighetskravet umuliggjeres.

Korrekt anvendelse av ngdvendighetsprinsippet forankret i Grunnloven 8§ 94 forutsetter i tillegg
individuell vurdering. Utlendingsloven § 106 ny bokstav g apner for frinetsbergvelse i tilfeller
hvor det ikke foreligger «konkrete holdepunkter» for at tiltaket er ngdvendig, i motsetning til
utl. 8 106 bokstav a og b.

NOAS stgtter ikke forslaget om & viderefgre utl. § 106 ny bokstav g. Bestemmelsen ma
oppheves, sekundzart omformuleres, slik at formalet klart fremgar av bestemmelsens ordlyd.
Frihetsbergvelse i saker hvor det foreligger konkrete holdepunkter for & anta at asylsgkeren vil
forsvinne mens sgknaden hurtigbehandles, kan anses som legitimt. Frihetshbergvelse i
ankomstfasen ngdvendig for & undersgke identitet, ankomstomstendigheter, grunnleggende
elementer av asylanfarsel og sikkerhetshensyn kan ogsa anses som legitimt, sa lenge det i en
individuell sak foreligger konkrete holdepunkter for a anta at tiltaket er ngdvendig for & oppna
en eller flere av disse formal.

4.2 Palegg om meldeplikt eller bestemt oppholdssted

Departementet har foreslatt a viderefare hjemmelen for a palegge meldeplikt eller bestemt
oppholdssted hvis utlendingens seknad om beskyttelse «har blitt eller mest sannsynlig vil bli
nektet realitetshehandlet», jf. ny bokstav e i utl. § 105 farste ledd.%® Hjemmelen kan anvendes
i saker der vedkommende har fatt asyl eller annen form for beskyttelse i et annet land. Eller
dersom vedkommende forut for innreise til riket, hadde opphold i en stat eller et omrade hvor
vedkommende ikke var forfulgt. Til forskjell fra utl. 8 106 ny bokstav g, gjelder utl. § 105
bokstav e ogsa etter at det er fattet vedtak om at sgknaden ikke skal realitetsbehandles.
Bestemmelsen omfatter ogsa mindrearige og barnefamilier.

84 Justis- og beredskapsdepartementet, Heringsbrev [viderefgring av midlertidige endringer], op. cit. side 21
% 1bid., side 23.
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I likhet med ordlyden av utl. 8 106 ny bokstav g, er ordlyden av utl. § 105 ny bokstav e
formulert pd en mate som umuliggjer anvendelse av ngdvendighetskravet. Det vises til
vurderingen i avsnitt 5.1.2 ovenfor.

Departementet skriver at internering av barn eller barnefamilier etter utl. 8 106 ny bokstav g
ikke skal tillates, men det apnes likevel for bruk av meldeplikt eller bestemt oppholdssted i
slike tilfeller. Ettersom ordlyden av utl. 8 105 ny bokstav e umuliggjer anvendelse av
ngdvendighetskravet, apner bestemmelsen for bruk av alternativer til internering som
alternativer til frinet overfor barn og barnefamilier. Bade UNHCR®® og FNs
generalforsamlings arbeidsgruppe for vilkarlig fengsling®” har papekt at alternativer til
internering generelt ikke ma brukes pa denne maten.

NOAS statter ikke forslaget. Bestemmelsen ma oppheves, sekundart omformuleres, slik at
formalet fremgar klart av bestemmelsens ordlyd, jf. avsnitt 5.1.2 ovenfor.

 UN High Commissioner for Refugees (UNHCR), Guidelines on the Applicable Criteria and Standards
relating to the Detention of Asylum-Seekers and Alternatives to Detention, 2012, tilgjengelig fra:
http://www.refworld.org/docid/503489533b8.html avsnitt 38.

7 UN General Assembly, Report of the Working Group on Arbitrary Detention, 18 januar 2010, A/HRC/13/30,
tilgjengelig fra: http://www.refworld.org/docid/502e0fa62.html avsnitt 65.

Side 28 av 30


http://www.refworld.org/docid/503489533b8.html
http://www.refworld.org/docid/502e0fa62.html

5 Unntak fra utreisefrist

Departementet har foreslatt & viderefare adgang til & unnlate & sette utreisefrist etter utl. § 90,
dersom realitetshehandling er avslatt etter utl. § 32 farste ledd. Formalet med endringen i utl.
§ 90 (ndveerende) sjette ledd i november 2015 var & kunne gjennomfgre umiddelbar retur av
dem som fikk avslag pa sgknaden, og ikke matte avvente utlgpet av en utreisefrist.%

Hensynet bak regelen om fastsettelse av utreisefrist er ifglge departementet, dels at utlendingen
skal gis mulighet til & forlate landet frivillig, og dels at utlendingen skal gis mulighet til & ordne
opp i sine private forhold fer utreisen gjennomfgres. Departementet mener at «hensynene slar
normalt i liten grad til i saker hvor en sgker nektes realitetsbehandling etter utl. § 32, da
vedkommende gjerne vil ha oppholdt seg i Norge i sveert kort tid.»%°

NOAS statter ikke forslaget. Vi bemerker innledningsvis at alle asylsgkere med plikt til &
forlate landet bar gis mulighet til a forlate landet frivillig. Ungdvendig bruk av internering og
tvang kommer i strid med Grunnloven § 94 og utlendingsloven § 99.

Det vises videre til at utl. § 32 bokstav d, som tillater & nekte realitetsbehandling dersom
sgkeren «har reist til riket etter & ha hatt opphold i en stat eller et omrade hvor utlendingen
ikke var forfulgt», er i strid med folkeretten, jf. var vurdering i punkt 3.2 overfor. Hensynet til
gjennomfgring av umiddelbar retur gjer seg derfor heller ikke gjeldende.

88 Justis- og beredskapsdepartementet, Haringsbrev [viderefaring av midlertidige endringer], op. cit. side 31.
% 1hid.
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6  Yiterligere informasjon

Vi takker for anledningen til & delta i hgringsrunden, og er tilgjengelige for ytterligere
kommentarer om dette skulle veere gnskelig.

Med vennlig hilsen
Norsk Organisasjon for Asylsgkere

Ann-Magrit Austend
generalsekretaer

Vedlegg

Vedlegg | Brev fra UNCHR av 7. november 2016
Vedlegg Il Brev fra UNHCR av 23. desember 2015
Vedlegg Il Brevet fra UNHCR av 15. februar 2016
Vedlegg IV Brev fra UNHCR av 30. mars 2016
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Case postale 2300

Tel: +4122.739.87.24 1211 Gengve 2
Fax: +4122.739.73.46 Suisse
7 November 2016
Madam,

[ wish to express UNHCR s appreciation for Norway’s leadership, partnership, and support in finding
solutions to the situation of forcibly displaced persons. In particular, Norway’s long-standing
resettlement prograrnme has provided a solution for some of the most vulnerable refugees,

In this spirit of constructive partnership, [ would like to refer to the review by the Norwegian Directorate
of Immigration of 1,600 cases of Somatlis from Southern and Central Somalia who are beneficiaries of
international protection and have been granted a temporary residence permit in Norway. I understand
that this review is intended to determine if they are in continued need of international protection and
whether to cease their status, and that so far that this determination has been applied to some 100
individuals. UNHCR notes that States have generally refrained, in individual cases, from applying the
“ceased circumstances” clauses in Articles 1C (5)and (6) ofthe 1951 Convention, which require changes
of a durable and fundamental nature.

I was also informed that this review was based on your assessment that the situation in Southern and
Central Somalia, including in Mogadishu, no longer qualifies as one of generalized viclence. However,
UNFHCR does not consider the situation in Somalia to be fundamentally improved for the purposes of
application of the “ceased circumstances” clauses, and our Position on Returns to Southern and Central
Somalia, issued in May 2016, remains applicable. UNHCR coensiders that the general security situation
in Mogadishu and the regions of Southern and Central Somatia remains volatile. The violence is often
fuelled by disputes over land and political contrel. Civilians continue to be affected severely by violence
and conflict, with reports of injuries and killings, widespread sexual and gender-based violence, forced
recruitment of children, and large-scale displacement, with limited protection capacity by police and
security forces, The ongoing violence aiso continues to have a detrimental impact on the humanitarian
situation.

UNHCR therefore urges States to refrain from both ceasing international protection status granted to
Somatis and forcibly returning individuals to areas of Southern and Central Somalia that are affected by
military action, remain fragile and insecure after recent mititary action, or are under full or partial control
of non-State armed groups. From our perspective, non-refoulement obligations under international
refugee and human rights law continue to apply when considering returns to Southern and Central
Somalia,

Ms Sylvi Listhaug
Minister of Immigration and Integration
Norway



In this connection, it is important to note that the forced return of individuals who have had their
international protection status cease is significantly different from supporting the return of those who
wish to do so based on a free and informed choice. UNHCR may support voluntary return to Somalia
from neighbouring countries or countries in the region, but only when the voluntariness of the decision
to return to Somalia is confirmed and verified.

It is also our understanding that Norway is considering similarly applying the “ceased circumstances”
clauses to Sri Lankan refugees applying for permanent residence in Norway. In the context of Sri Lanka,
UNHCR continues to recommend that refugees only return through the Voluntary Repatriation
Programme, in view of the country’s challenges related to the situation of internally displaced persons
and the post-war humanitarian situation,

Based on its experience, UNHCR has consistently held the position that refugees and others in need of
international protection are entitled to a secure status, which should not be subject to regular review. In
2015, UNHCR’s Executive Committee called on States to support refugees’ ability to integrate locally
through the timely grant of a secure legal status and residency rights. Short-term residence permits and
frequent reviews thereof would be counter-productive to integration.

I wish to commend Norway for its decision to ensure that beneficiaries of international protection
granted a permanent residence permit in Norway, including resettled refugees, fall outside the scope of
the cessation rules. UNHCR fully appreciates Norway’s long tradition and commitment to resettlement
as a durable solution and its excellent integration programmes, which have served as an inspiration for
other countries that are in the process of developing similar schemes.

It is our hope that Norway will continue to grant durable solutions based on its strong commitment and
experience, and we welcome the opportunity to discuss this issue further.

Please accept, Madam, the assurances of my highest consideration.
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@) (fi) UNHCR

United Nations High Commissioner for Refugees
Haut Commissariat des Nations Unies pour les réfugiés

UNHCR

Regional Representation for Northern Europe
Ynglingagatan 14, 6 fl Tel: +46 8 457 4880
SE-113 47 Stockholm Fax: +46 8 457 4887

Email: swest@unhcr.org

23 December 2015

Notre/Our code:  146/RRNE/2015

Re: UNHCR Observations on the Law Proposal
"Prop.16 L (2015-2016) Endringer i utlendignsloven (innstramninger)",
Instructions GI-12/2015, GI-13/2015 and 15/7814 - EST, Circular "RS 2015-
013", and amendment to the Immigration Regulation, §§17-18"

Dear Ms Listhaug,

| would like to congratulate you on your recent appointment as Minister of Immigration
and Integration of the Kingdom of Norway.

My office has enjoyed excellent cooperation with the Norwegian Government and
authorities for many years.

Hereby | wish to refer to above law proposal introducing changes to the Immigration
Act and amendments to the Norwegian Immigration Regulation, §§17-18.

As the short deadline for providing comments could not be met by my office allow me
to send you UNHCR's related observations.

| am very much looking forward to continuing our frank and friendly cooperation and
exchange of views on matters of mutual interest.

Yours sincerely

i
/J"/L— / Pt 2 //"t
Pia Prytz Phiri
Regional Representative

Ministry of Justice and Public Security
Attn. Ms Sylvi Listhaug

Minister of Immigration and Integration
Postboks 8005

Dep 0030 Oslo

Norway



(@) (M) UNHCR

United Nations High Commissioner for Refugees
Haut Commissariat des Nations Unies pour les réfugiés

UNHCR Observations on the Law Proposal
"Prop. 16 L (2015-2016) Endringer i utlendingsloven (innstramninger)",
Instructions "GI-12/2015, GI-13/2015 and 15/7814 — EST", Circular "RS 2015-
013", and amendment to the "Immigration Regulation, §§ 17-18"

l. Introduction

1. The UNHCR Regional Representation for Northern Europe (RRNE) would
hereby like to share its observations on the amendments to the Norwegian
Immigration Act that entered into force on 20 November 2015." In UNHCR’s
understanding, these amendments were introduced in light of the increasing
number of asylum-seekers arriving to Norway via the Russian Federation, and a
wish to more efficiently process and return applicants who have arrived from a
“safe third country” or “first country of asylum”.

2. UNHCR has a direct interest in law proposals in the field of asylum, as the
agency entrusted by the United Nations General Assembly with the mandate to
provide international protection to refugees and, together with Governments,
seek permanent solutions to the problems of refugees.? Paragraph 8(a) of
UNHCR’ Statute confers responsibility on UNHCR for supervising international
conventions for the protection of refugees,® whereas the 1951 Convention
relating to the Status of Refugees and its 1967 Protocol relating to the Status of
Refugees (hereafter collectively referred to as "1951 Convention" oblige States to
cooperate with UNHCR in the exercise of its mandate, in particular facilitating
UNHCR’s duty of supervising the application of the provisions of the 1951
Convention and 1967 Protocol (Art. 35 of the 1951 Convention and Article 11 of
the 1967 Protocol).

3. Pursuant to this mandate, and in line with UNHCR’s established practice of
submitting comments on law proposals in Norway, UNHCR is herewith sharing
its observations on relevant parts of the Law proposal Prop. 16 L (2015-2016)
Endringer i utlendingsloven (innstramninger), even though they have already
been adopted and entered into force. Furthermore, given the linkages between

! Prop 16 L (2015-2016). Endringer i utlendingsloven (innstramninger), 13.11 2015, available at:

hitps://www regjeringen.no/mo/dokumenter/prop.-16-1-20152016/1d246122 | f7¢h=1&q=; and Lov 20 november 2015 nr. 94 om
endringer 1 utlendingsloven (innstramninger)

2 UN General Assembly, Statute of the Office of the United Nations High Commissioner for Refugees, 14 December 1950,
A/RES/428(V), (thereafter "UNHCR Statute™), available at: hitp://www.refworld -org/docid/3ae6b3628 himl

3 Ibid, para 8(a) According to para. 8(a) of the Statute, UNHCR is competent to supervise international conventions for the
protection of refugees The wording is open and flexible and does not restrict the scope of applicability ot UNHCR’s supervisory
function to one or other specific international refugee convention. UNHCR is therefore competent qua its Statute to supervise all
conventions relevant to refugee protection, see UNHCR, UNHCR’s supervisory responsibility, October 2002, ISSn 1020-7473,
available at hitp:/www refworld -org/docid/4fed405¢12 himl




Prop. 16 L (2015-2016) and instructions GI-13/2015* and 15/7814 — EST® issued
by the Ministry of Justice and Public Security on 24 November 2015, circular RS
2015-013° issued by the Norwegian Directorate of Immigration (UDI), as well as
the amendment to the Immigration Regulation § 17-18 of 8 December,’
UNHCR’s observations regarding the instructions’, circular's and Regulation’s
alignment with international and European refugee protection standards have
also been noted.

4. To the understanding of UNHCR, the amendments to the Immigration Act are to
be evaluated after two years. UNHCR hopes that the Ministry of Justice and
Public Security will find these observations useful for a reconsideration of certain
provisions, even though they are submitted after the law amendments,
Instructions and Circular already entered into force. For the future, UNHCR kindly
requests the Norwegian government to share law proposals impacting on
UNHCR'’s persons of concern prior to their adoption, in order to enable UNHCR
to submit its comments in a timely manner.

Il. General Observations

5. At the outset, UNHCR acknowledges that Norway has a legitimate interest in
controlling the entry of foreigners at its border, and for taking measures to ensure
that claims for international protection that are clearly abusive or manifestly
unfounded can be processed in an accelerated manner. UNHCR also supports
States’ implementation of effective return policies for people who are found not to
be in need of international protection. Individuals found not to have a valid
protection claim and who cannot benefit from alternative legal ways to regularize
their stay should indeed be assisted to return quickly to their home countries, in a
manner which fully respects their human rights.

6. Nonetheless, a number of safeguards need to be in place to ensure that
individuals channelled through expedited admissibility procedures and/or
accelerated procedures are not returned - directly or indirectly through a third
country - to territories where their life or freedom would be threatened in
contravention of the principle of non-refoulement. UNHCR appreciates that there
shall be an assessment of the European Convention for the Protection of Human
Rights and Fundamental Freedoms (ECHR) Article 3 in each case, even if the
application is rejected as inadmissible.

4 GI1-13/2015 — Rask saksbehandling for asylsekere som har hatt opphold i Russland, jf. utlendingsloven §§ 32 0g 90,24.11 2015,
available at: https./www.regjeringen.no/no/dokumenter/gi-13201 5--rask-sakshehandling-for-asylsokere-som-har-hatt-opphold-i-
russland-jf.-utlendingsloven--32-0g-90/1d2468570/

3 15/7814 —EST Instruks — Rutiner for rask handtering av personer som ankommer over norsk- russisk landegrense (Storskog) uten
gyldig visum eller annen gyldig innreisetilatelse til Norge,24 112015, available at:

hitps:/'www regjeringen no/contentassels/6262¢e4896904942ba396¢32(T68ee0instruks_pod.pdf

6 RS 2015-013 - Rundskriv om behandlingen av asylsoknader fra personer som har reist inn i Norge fra Russland (Storskog-
portefaljen), 25 11 2015, available at: hitps://www udiregelverk no/fno/rettskilder/udi-rundskriv/rs-2015-013/

L Forskrift om endring i forskrift om utlendingers adgang til riket og deres opphold her

(utlendingsforskrifien), 8.12.2015, available at:

hitps: /www regjeringen no/contentassets/Sde | 90785 1a04c368 1 [a22 1ed 1 26466d/ullendingsforsknften 17 18 pdf




7. To the understanding of UNHCR, under the newly adopted measures, asylum-
seekers will be kept in the border areas, and will, within a very short time-frame
and without an examination of the merits of their applications, be returned to a
third country (e.g. as specified in instruction GI-13/2015, the Russian Federation)
where they may not have access to asylum procedures and to which they have
only transited or have only a remote connection. If return can be carried out
quicker to the country of origin, the case shall be assessed on the merits and the
applicant returned to the country of origin rather than Russia.® UNHCR is
concerned about the lack of adequate due process guarantees in this procedure,
the application of the “safe third country” and “safe country of origin” concepts,
and the expansion of the detention grounds in the Law.

lll. Specific Observations

Accelerated procedures/expedited admissibility procedures and the
application of the concepts of “safe third country” and “safe country of
origin”

8. Applications from persons coming from a so-called “safe third country” or a “first
country of asylum” may be channelled through admissibility procedures, within
which specific procedural safeguards should be guaranteed. Even though
Norway is not a member of the European Union and bound by the EU acquis on
asylum, including the recast Asylum Procedures Directive, UNHCR would still
like to recall that its Article 38 sets out the criteria for considering a non-EU
Member State as a “safe third country”. In UNHCR’s view, the “safe third country”
concept presumes that the responsibility for assessing the particular asylum
application in substance is assumed by a third country and that the applicant is
able to receive international protection in that country. A transfer of responsibility
is only appropriate on the basis of an agreement which clearly outlines the
respective responsibilities of the States involved, whereby (i) it is guaranteed that
the case will be individually assessed as to the appropriateness of the transfer,
subject to procedural safeguards prior to transfer; (i) will be (re-)admitted to the
proposed receiving State; (iii) will be protected against refoulement; (iv) will have
access to fair and efficient procedures for the determination of refugee status
and/or other forms of international protection; (v) will be treated in accordance
with accepted international standards (for example, appropriate reception
arrangements; access to health, education and basic services; safeguards
against arbitrary detention; persons with specific needs are identified and
assisted); and, (vi) if recognized as being in need of international protection, will
be able to enjoy asylum and/or access a durable solution. Such pre-transfer
assessments are particularly important for vulnerable groups, including
unaccompanied and separated children whereby the best interests of the child
must be a primary consideration.®

9. UNHCR notes that one of the aforementioned criteria for considering a country
as a “safe third country” has been removed from the Aliens Act, based on the

8 RS 2015-013 - Rundskriv om behandlingen av asylsoknader fra personer som har reist inn i Norge fra Russland (Storskog-
portefoljen), 25 112015, available at: hips:/fwww.udiregelverk no/no/reuskilder/udi-rundskriv/rs-2015-013/, para. 3

*hitp://www unhcrnorthemeurope. org/fileadmin/user_upload/Documents/PDF/Denmark/UNHCR_comments_on_proposal_to_amend
_the_Danish_Aliens_Act November 2014 pdf



proposal in Prop. 16 L, namely, the removal of the requirement that the applicant
will have access to fair and efficient procedures for the determination of refugee
status and/or other forms of international protection in the “safe third country”."°

10. The Instructions and circular further provide that applicants who have or have
had different types of legal stay in the Russian Federation (e.g., refugee status,
temporary asylum, a residence permit, a transit or multiple entry visa), can be
returned to that country without being able to chailenge in practice the safety of
the “first country of asylum” or “safe third country”.

11. In UNHCR's understanding, the new measures appear to have created a hybrid
between the concepts of “safe third country” and the “safe country of origin”,
without applying all of the established criteria and procedural safeguards for the
implementation of these concepts.

12. Concerning the application of the “safe third country” concept, UNHCR
acknowledges that applications from asylum-seekers who could have requested
asylum in a “safe third country” en route to the country where asylum is being
requested may be rejected admissibility to the substantive examination
procedure, provided the safeguards listed in para. 8 above are in place. Amongst
the criteria listed is the presumption that the responsibility for assessing the
particular asylum application in substance is assumed by a third country, and that
the applicant is able to receive international protection in that country. UNHCR
therefore regrets that the criteria, that the applicant has access to a fair and
efficient asylum procedure, have been removed from the Immigration Act
following the amendments introduced through Prop. 16 L. Consequently, an
asylum-seeker who is rejected admissibility to the substantive examination
procedure in Norway, and returned to a third country in which s/he will not have
access to a fair and efficient asylum procedure, could be at risk of subsequent
return to his or her country of origin without having had the merits of the claim
examined by any country. The individual could thus be put at a risk of
refoulement.

13. As regards the possibility to reject the admissibility of applicants who have
received a protection status or permission to stay in a “first country of asylum”,
UNHCR would like to note that most of the criteria and safeguards outlined in
para. 8 above are equally relevant when applying the “first country of asylum”
concept. Importantly, the key ones are that the person should have been granted
refugee status or subsidiary protection in that country and still be able to avail
him/herself of effective protection in that country and thus be protected against
refoulement. Hence, when considering the admissibility of an applicant who has,
for example, temporary asylum in a third country it needs to be assessed
whether the applicant is still able to avail him/herself of this status, and whether it
offers effective protection and treatment in accordance with accepted
international standards.

14. UNHCR also notes that the Instructions refer to a number of countries of origin
which are considered as “‘respecting human rights at an acceptable level”, and

' The words «and where the foreign national’s application for protection will be examined» has been removed from the Immigration
Act § 32 (1) (d)

4



that applications made by persons originating from these countries will often be
regarded as manifestly unfounded. It is UNHCR’s understanding that the
Instructions allow for applicants from such “safe countries of origin® to be
returned to the third country from which they entered Norway, from which they in
turn could be sent back to their (“safe”) country of origin.

15. UNHCR agrees that the “safe country of origin® concept may serve as a case
management tool, for instance to assign applications to accelerated procedures.
However, UNHCR observes that not all the countries on the list in the
Instructions appear to have been designated as “safe countries of origin” for the
purposes of other accelerated procedures in Norway.'" UNHCR does not object
to the designation of countries as safe countries of origin per se, provided that
the decision has been preceded by a thorough assessment of the situation of
that country, based on a range of sources of information including UNHCR.
There must also be a mechanism in place to quickly remove the designation of a
country as safe, if the country would cease to meet the criteria for a “safe country
of origin”. Such criteria include: relevant laws and regulations are in place and
enforced providing protection against persecution and other forms of serious
harm; international human rights standards are observed, including a system of
effective remedies against violations of such rights; and the principle of non-
refoulement is respected. Further, the “safe country of origin” concept cannot be
applied automatically, but only after an individual examination of the application.
Importantly, the presumption of safety must be rebuttable, both in law and in
practice for the individual applicant.

16. The Instructions foresee the application of the concept not only to certain
countries but also to particular places or cities within a country, for example to
Kabul in Afghanistan or the Kurdistan region (KRG) in Iraq. In this respect,
UNHCR wishes to clarify that an “internal flight alternative” (IFA) reflects a
different concept. While, for example, Kabul has been considered a relevant and
reasonable IFA in some cases, this conclusion has been reached as part of an
assessment of the merits in the individual case, not as a general presumption
that Kabul is safe for all nationals of Afghanistan.

17.In view of the above, UNHCR is concerned that an application of the “safe
country of origin” concept, as envisaged through the Instructions, could put
asylum-seekers at risk of chain-refoulement in violation of Article 33 of the 1951
Convention and Article 3 of the European Convention on Human Rights and
Fundamental Freedoms (ECHR).

Procedural safeguards and roles and responsibilities in the procedures
18. As UNHCR understands the Instructions, the police will be the principal

interviewer of applicants in the expedited admissibility procedure and the
interview will take the form of an extended registration. UDI will remain

11 See the list of countries in the 48 hours procedure, RS 2011-030 — 48-timersprosedyren, 27.06.201 1 (last modified 11.08.2014),
available at:: hitps://www udiregelverk no/mo/rettskilderfudi-rundskrivirs-2011-030/, and the list of countries in the 3 week procedure,
PN 2008-025 — Landoversikt - 3u, 27.04 2005 (last moditied 09 10 2014), available at: https://www.udiregelverk.no/no/retiskilder/udi-
praksisnotater/pn-2008-025/




responsible for taking decisions, and will provide guidance to the police if further
information or an additional interview is deemed necessary.

19.1n light of the serious consequences that the certification of a claim as
inadmissible may have for the applicant, UNHCR is of the view that the authority
normally competent to determine refugee status (i.e. UDI in Norway) should also
conduct the admissibility interview. This ensures that the interview is conducted
by the determining authority that has the requisite competence, which can ensure
that decisions are made on the basis of the best available information and
evidence. For the same reason, UNHCR recommends that qualified staff from
the central determining authority conducts the personal interviews in accelerated
procedures. The general principle of having trained and qualified staff from the
determining authority conduct all interviews - in accelerated and regular asylum
procedures — is set out in the recast Asylum Procedures Directive (APD)'2, based
on a recognition of the benefits of such a system. While Article 34 (2) of the
recast APD allows for another authority to conduct the personal interview on the
admissibility of the application for international protection, UNHCR would like to
stress that, due to the impact of the certification of a claim as inadmissible, only
the determining authority, which has the necessary knowledge of the grounds for
international protection, experience and access to updated country of origin
information, should carry out the admissibility interview.’”®* In line with the
UNHCR'’s Executive Committee Conclusion No. 8 (XXXVIII) of 1977'¢, UNHCR is
of the strong view that the responsibility for interviewing applicants for
international protection at the admissibility stage as well as in accelerated or
regular procedure, within the country or at its borders, should be performed only
by a central determining authority, that is the UDI.

Time-limits and the right to information

20. UNHCR understands that applicants who arrive at the border must immediately
ask for protection and that only limited information about the right to seek asylum
is provided. According to the Instructions, asylum-seekers will be informed that
as they lack a valid visa to enter Norway, they will be denied entry and stay
(“ophold”) in Norway.®

21.In this context, UNHCR would like to recall that applicants must be given
adequate time to exercise their right to seek asylum, and be informed, in a
language they understand, of the procedure to be followed and of their rights and
obligations during the procedure.’® While UNHCR understands the need to
prevent abuse of the asylum procedure and to process asylum applications in an
efficient manner, short time limits and limited information may result in potential

"2 European Union: Council of the European Union, Directive 2013/32/EU of the European Parliament and of the Council of 26 June
2013 on common procedures for granting and withdrawing international protection (recast) (hereinafter - recast Asylum Procedures
Directive or recast APD), 29 June 2013, L 180/60, available at: http://www refworld.org/docid/5 1d29b224 html

'3 UN High Commissioner for Refugees, UNHCR Annotated Comments to Directive 2013/32/EU of the European Parliament and of
the Council of 26 June 2013 on common procedures for granting and withdrawing interational protection (recast) (hereinafter - recast
Asylum Procedures Directive or recast APD), December 2014, para. 25

" UNHCR, Determination of Refugee Status, 12 October 1977, No 8§ (XXVII) - 1977, available at:
http:/fwww unhcer.org/refworld/docid/3ae68c6e4 html

'3 RS 2015-013 - Rundskriv om behandlingen av asylsaknader fra personer som har reist inn i Norge fra Russland (Storskog-

' http://www unher.org/4decce639.pdf para 12



asylum-seekers being prevented from applying for asylum, and in flawed
decisions, which will defeat the objective of an efficient and fair asylum
procedure.

Right to legal representation

22. UNHCR understands that following the amendment to the Immigration
Reguiation § 17-18 of 8 December, asylum-seekers whose application has been
rejected on the basis of having a first country of asylum (Immigration Act §
32(1)(a)) or a safe third country (Immigration Act § 32(1)(d)) will no longer have
the right to free legal representation in the appeals procedure. The amendment
will not apply to unaccompanied and separated children.'”” Applicants would
therefore need to arrange for and pay for a lawyer themselves, which may be
difficult given the time constraints and the remoteness of the location, coupled
with language barriers and limited access to information. UNHCR is concerned
that in practice, the lack of access to legal advice and representation could
undermine the ability of applicants to articulate and present their claims for
asylum. UNHCR therefore recommends that applicants are provided with legal
aid.

Suspensive effect

23. According to the Circulars and Instructions, applicants rejected in expedited
admissibility procedures must leave Norway immediately.’”® In UNHCR'’s
understanding, there is no suspensive effect of decisions which are appealed.
UNHCR recalls that to ensure an effective remedy and compliance with the
principle of non-refoulement, appeals against decisions taken at first instance —
either in admissibility, accelerated or in regular procedures - should, in principle,
have automatic suspensive effect and allow the appellant to remain until a final
decision has been taken on the application.

24.For a comprehensive overview of procedural safeguards in accelerated
procedures, UNHCR would like to refer to the UNHCR Executive Committee
Conclusion No. 30, The Problem of Manifestly Unfounded or Abusive
Applications for Refugee Status or Asylum,'® of 1983 and the UNHCR Statement
on the right to an effective remedy in relation to accelerated asylum procedures,
in the context of a preliminary ruling reference to the Court of Justice of the
European Union in May 2010 (Case C-69/10).2° This is the first preliminary ruling
reference regarding the interpretation of the EU Asylum Procedures Directive
(APD). The Court of Justice concluded that (Article 39 of Directive 2005/85/EC
does not preclude national rules such as those established in the Grand Duchy of

17 Forskrift om endring i forskrift om utlendingers adgang til riket og deres opphold her
(utlendingsforskriften), 8 12,2015, available
at:https://www regjeringen. no/contentassets/8de 1 91785 1a04c368 1 fa22 | ed 1 26466d/utlendingsforskriften 17 18 pdf

'8 RS 2015-013 - Rundskriv om behandlingen av asylsoknader fra personer som har reist inn i Norge fira Russland (Storskog-

19 UNHCR, The Problem of Manifestly Unfounded or Abusive Applications for Refugee Status or Asylum, 20 October 1983, No. 30
(XXX1V) - 1983, available at: http://www.refiwerld org/docid/3ac68c6118 html

20 UNHCR, UNHCR public statement in relation to Brahim Samba Diouf'v. Ministre du Travail, de I'Emploi et de I'Immigration
pending before the Court of Justice of the European Union, 21 May 2010, available at:

hitp:/iwww refworld.org/docid/4bf67ta 12 html



Luxembourg by Article 20(5) of the Amended Law of 5 May 2006 on the right of
asylum and complementary forms of protection, under which an applicant for
asylum does not have an independent judicial remedy against the administrative
authority’s decision to rule on his application for international protection under the
accelerated procedure, provided that the grounds for refusal which have already
been assessed in that procedural decision can be effectively challenged before
the court as part of the action that may, in any case, be brought against the final
decision concluding the procedure dealing with the application for asylum.?!

Detention of asylum-seekers during expedited admissibility procedures

25. Following the amendments to (Prop. 16 L (2015-2016)) the Immigration Act,
asylum-seekers whose applications are likely (“mest sannsynlig”) to not be
examined on the merits due to the applicant having a first country of asylum or
safe third country, can be detained. Individuals detained under § 106 (1)(g) can
be kept in detention for seven days. The permissible places of detention of
asylum-seekers are also expanded. Prop. 16 L (2015-2016) refers to the UNHCR
Guidelines on the Applicable Criteria and Standards relating to the Detention of
Asylum-Seekers and Alternatives to Detention,?? which foresee the possibility of
detention in connection with accelerated procedures for manifestly unfounded
claims.

26. While UNHCR agrees that detention can be justified to secure public order in
certain situations, such detention must not be arbitrary, and can only be applied
where it pursues a legitimate purpose and has been determined to be both
necessary and proportionate in each individual case. UNHCR notes that
deterrence is one of the stated purposes of the amendments, and thus questions
whether the new legal basis for detention fulfils the requirement of legitimate
purpose, and how the assessment of necessity, when pursuing this purpose is to
be carried out in practice. According to UNHCR'’s Detention Guidelines, detention
policies aimed at deterrence are generally unlawful under international human
rights law as they are not based on an individual assessment as to the necessity
to detain.?® The basic tenets are, that seeking asylum should not be seen as an
unlawful act, and that detention is an exceptional measure that should be used
as a measure of last resort. UNHCR’s Observations of 16 October 2015 on the
proposed amendments to the Norwegian Immigration Act of 3 July 2015, provide
more detailed recommendations concerning the standards and safeguards
pertaining to the detention of asylum-seekers being processed in accelerated
procedures.?*

! CJEU - C69/10/

Judgmenthttp://curia europa.eu/juris/document/document, jst?text=&docid=108325&pagelndex=0&doclang=EN&mode=doc&dir=&o
ce=first&part=1&cid=5536

2 UNHCR, Guidelines on the Applicability Criteria and Standards relating 10 the Detention of Asylum-Seekers and Alternatives to
Detention, 2012 (hereafter "Detention Guidelines") available at: hitp //www refiworld.-org/docid/503348953b8 himl

2 Detention Guidelines, para, 3 [/bid ]

* UNHCR, UNHCR Observations on the proposed amendments to the Norwegian Immigration Act to allow for detention of asylum-
seekers in the 48- hours accelerated procedure: Hoyringsnotat om ny heimel for pagriping og fengsling 1 samband med 48-
timarprosedyren for openbert grunnlause asylsoknader, 16 10.20135, available at:

hitps://www regieringen nofcontentassets/b 113 1 h9e8db747 148 fda24bi6ddbT2 1 funher pdf



27. In view of the aforementioned standards and principles, UNHCR is concerned
that the amendments will allow for an asylum-seeker to be detained merely due
to alikelihood that his or her application for asylum could be declared
inadmissible for having a first country of asylum or having arrived via a “safe third
country”. In this regard, it needs to be ensured that the purpose of the detention
is indeed to protect public order, and not, for example, to facilitate administrative
expediency, that is, to ensure a swift return of applicants whose claims have
been declared inadmissible. In this context, UNHCR wishes to recall that,
according to the UN Human Rights Committee, administrative expediency is not
a legitimate purpose for detaining people in light of the serious consequences it
has for a human being.?®

28. Despite the concerns expressed above, UNHCR welcomes the fact that
unaccompanied children and families with children will not be covered by the new
provision and that there will be an assessment of necessity of the detention in
each individual case.

29. Regarding the introduction of new detention facilities, the UNHCR Detention
Guidelines note that asylum-seekers can only lawfully be detained in places
officially recognized as places of detention, and that detention in police cells is
not appropriate.?®

30. In summary, UNHCR would caution against a continuation of the introduced
expedited admissibility procedures and accelerated procedures in the present
manner. Such rapid procedures without proper safeguards present a high risk of
erroneous decisions and of persons being returned to situations where their life
and freedom could be in danger. In UNHCR's view, the application of the safe
third country concept should explicitly provide for return to be effected only if the
individual will be readmitted to the country, will be able to access fair asylum
procedures and, if recognized, will be able to enjoy effective protection there.

UNHCR Regional Representation for Northern Europe
December 2015

#* See UN Human Rights Committee (HRC), CCPR General Comment No. 15: The Position of Aliens Under the Covenant, 11 April
1986, available at: http:ffwww.refworld orgfdocid/45139acfc.html

26 Detention Guidelines, para. 48(i) [/bid ]
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15 February 2016

Notre/Ourcode:  )19/RRNE/2016

Dear Ms Listhaug,

Re.: UNHCR observations regarding the processing of asylum claims from
persons who have arrived to Norway from the Russian Federation

In follow up to our constructive meeting on 27 January, and the letter subsequently
sent on 10 February containing details about the expulsion of two Syrian asylum-
seekers from the Russian Federation to Syria in 2015, | am hereby pleased to share
further information about the Russian asylum system, which is of relevance for the
determination of whether Russia can be considered as a safe “first country of asylum”
or a “safe third country” in an individual case.

The information below is provided in the context of the changes introduced at the end
of last year1 to the Norwegian admissibility procedure and its application to asylum-
seekers arriving to Norway from the Russian Federation, and the consequent returns
to Russia between October 2015 and January 2016 of applicants whose claims were
found inadmissible based on a determination of Russia as a safe “first country of
asylum” or “safe third country” in the cases concerned.

At the outset, UNHCR would like to emphasize that there are significant gaps in the
protection afforded by the asylum system in the Russian Federation, resulting in a
heightened risk of detention and refoulement of persons who may be in need of
international protection. UNHCR considers that this risk should be taken into account
to a greater extent by Norway in the application of expedited admissibility and
accelerated procedures when determining whether it is “safe” to return persons who
may be in need of international protection to the Russian Federation.

In our letter to the Ministry of Justice and Public Security of 23 December 2015, in
which UNHCR provided its views on the above mentioned changes introduced to the
national legal framework, UNHCR outlined the criteria and safeguards that need to be
in place when assessing whether a country can be considered “safe” in regard to a
particular applicant. Further to the guidance set out in that letter, UNHCR has
highlighted in its 2001 Note on Fair and Efficient Asylum Procedures?® that

Taln asylum-seeker may be refused access to the substantive asylum
procedure in the country where the application has been made: if the applicant
has already found effective protection in another country (a first country of
asylum), or if responsibility for assessing the particular asylum application in

' The changes were introduced through the law proposal Prop.16 L, Instructions GI-12/2015, GI-13/2015
and 15/7814 — EST, Circular RS 2015-013, and amendment to the Immigration Regulation § 17-18.
2 UNHCR, Global Consultations on International Protection/Third Track: Asylum Processes (Fair and
Efficient Asylum Procedures), 31 May 2001, EC/GC/01/12, http://lwww.refworld.org/docid/3b36f2fca.html.
|
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substance is assumed by a third country, where the asylum-seeker will be
protected from refoulement and will be able to seek and enjoy asylum in
accordance with accepted international standards (a “safe third country”).’

UNHCR’s Executive Committee, of which Norway has been a member since its
inception in 1958, has similarly stressed, in its Conclusion on International Protection
No. 85 (XLIX) of 1998 that ‘as regards the return to a third country of an asylum-
seeker ... it should be established that the third country will treat the asylum-seeker(s)
in accordance with accepted international standards, will ensure effective protection
against refoulement, and will provide the asylum-seeker(s) with the possibility to seek
and enjoy asylum’. In its Conclusion No. 87 (L) of 1999 the Executive Committee
further reiterated that the notion of “safe third country” ‘should be appropriately applied
so as not to result in improper denial of access to asylum procedures, or to violations
of the principle of non-refoulement'.

Multilateral or bilateral agreements on the transfer of asylum-seekers may be
concluded as a means to incorporate clear safeguards when applying the notion of
‘safe third country”. UNHCR would in this regard like to refer to the May 2013
Guidance Note on bilateral and/or multilateral transfer arrangements of asylum-
seekers.®

As outlined in the aforementioned 2001 Note, procedures that qualify as best practice
for applying the “safe third country” notion are those ‘which provide for an
individualized assessment that the third country is “safe” in the case of each asylum-
seeker’ and whereby the asylum-seeker is given ‘the opportunity to rebut a general
presumption of safety’. Further, the general question of “safety” cannot be answered

‘solely on the basis of formal criteria, such as whether or not the third State is
a party to the 1951 Convention and 1967 Protocol and/or relevant international
human rights treaties. The third State needs actually to implement appropriate
asylum procedures and systems fairly. Any list-based general assessment of
safety of the third country needs to be applied flexible, and ensure due
consideration of that country’s safety for the individual asylum-seeker .

Also, procedures applying the notion of “safe third country” should ‘explicitly provide
for return to be effected only if the individual will be readmitted to the country’. Hence,
in each individual case, it needs to be guaranteed that

‘each asylum-seeker: (i) will be individually assessed as to the
appropriateness of the transfer, subject to procedural safeguards prior to
transfer. Pre-transfer assessments are particularly important for vulnerable
groups, including unaccompanied and separated children. The best interest of
the child must be a primary consideration; (ii) will be admitted to the proposed
receiving State; (iii) will be protected against refoulement; (iv) will have access
to fair and efficient procedures for the determination of refugee status and/or
other forms of international protection; (v) will be treated in accordance with
accepted international standards (for example, appropriate reception
arrangements; access to health, education and basic services; safeguards
against arbitrary detention; persons with specific needs are identified and
assisted); and, (vi) if recognized as being in need of international protection,
will be able to enjoy asylum and/or access a durable solution.’ 4

UNHCR, Guidance Note on bilateral and/or multilateral transfer arrangements of asylum-seekers, May
2013, http:/iwww.refworld.org/docid/51af82794.html.
UNHCR, Guidance Note on bilateral and/or multilateral transfer arrangements of asylum-seekers, May
2013, http:/iwww.refworld.org/docid/51af82794.html.
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Further, according to UNHCR as outlined in its 2005 Provisional Comments on the EU
Asylum Procedures Directive®

‘[t]he question of whether a particular third country is ‘safe’ for the purpose of
returning an asylum-seeker cannot be answered in a generic fashion, for
example by ‘national’ designation of parliament, for all asylum-seekers in all
circumstances. In UNHCR’s view, the question of whether asylum-seekers can
be sent to a third country for determination of their claim must be answered on
an individual basis. If not, the risk of chain refoulement arises. National
designation of a ‘safe third country’ could raise a rebuttable presumption. The
individual concerned should, however, be given an effective possibility to rebut
such a presumption, including in the first instance, even if on an accelerated
basis. Otherwise an essential safeguard for asylum-seekers would be
removed. Particularly in view of the lack of procedural standards for appeals in
the Directive, and the fact that suspensive effect of such appeals is not
required, there is a real risk of return to persecution or serious harm, in
contravention of the 1951 Convention and other international human rights
instruments.’

Through the amendments adopted at the end of last year, the provision guaranteeing
access to a fair and efficient asylum procedure has been removed from the
Immigration Act. In addition asylum-seekers who have been rejected, i.e. whose
claims have been declared inadmissible on the basis of the “safe third country” or “first
country of asylum” concept, will no longer have the right to free legal representation in
the appeals procedure. These restrictions, coupled with the proposal in the law
package of 29 December 2015 (Endringer i utlendingslovgivningen (Innstramninger
1)), requiring such applicants to leave Norway immediately, without being given
automatic suspensive effect of appeals, hamper, in UNHCR's view, the possibility for
applicants to rebut the presumption of safety and have access to an effective remedy.
From interviews recently conducted by UNHCR Moscow with a few of the rejected
applicants who had been returned to the Russian Federation in December 2015, it
appears that they had not been adequately informed about the right to appeal the
rejection of admissibility, and been given access to the appeals procedure before their
expulsion. UNHCR will soon revert with more details on the information received
through these interviews

In the following, UNHCR would like to provide its assessment of Russia as a country
of asylum, with a focus on gaps that result in a heightened risk of arrest and
refoulement for non-Ukrainian asylum-seekers. In contrast, UNHCR recognizes the
significant efforts of the Russian Federation in providing Temporary Asylum status,
access to services and assistance for over 326,000 Ukrainians fleeing the conflict in
Eastern Ukraine.® However, according to the lists shared with UNHCR by UDI, all of
the persons who have been returned from Norway to the Russian Federation since
October 2015 are non-Ukrainians.

The Russian Federation acceded to the 1951 Convention relating to the Status of
Refugees and the 1967 Protocol in 1993. The same year, it established the Federal
Migration Service (FMS) and adopted its first refugee law, the Federal Law No. N
4528-1 of 1993 on Refugees (hereinafter “Law on Refugees”).” An amended version

5 UNHCR, UNHCR Provisional Comments on the Proposal for a Council Directive on Minimum Standards
on Procedures in Member States for Granting and Withdrawing Refugee Status (Council Document
14203/04, Asile 64, of 9 November 2004), 10 February 2005,
http://www.refworld.org/docid/42492b302_html.

& UNHCR, The Situation of Ukrainian Refugees in the Russian Federation, September 2015 [available
from UNHCR].

7 Russian Federation: Federal Law No. N 4528-1 of 1993 on Refugees [Russian Federation], 19 February
1993, hittp://www.refworld.org/docid/527246344 . html. A new Federal Law on Refugees and Asylum in
which some of UNHCR comments had been incorporated at a drafting stage, has not yet been referred to
the parliament (Duma).

"
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of this law was adopted in 1997.2 Under the current Law on Refugees, there are two
forms of status available to persons in need of international protection, i.e. refugee
status® and Temporary Asylum (TA) status.'® Under the Law on Refugees, refugee
status provides access to a wider range of rights and a more secure status than TA
status; the latter being subject to renewal on an annual basis."

In terms of access to territory, non-Ukrainians asylum-seekers arriving at the Russian
Federation’s borders are not necessarily referred by the Border Guards to the asylum
authorities. UNHCR has, for example, documented cases where Syrian asylum-
seekers have been turned away at the border and returned to their previous point of
transit or directly to Syria. UNHCR is aware of twelve cases of Syrian asylum-seekers
who were returned in 2013 by air to Turkey, Lebanon and Egypt (ten persons), and by
land to Georgia (two persons). In 2014, UNHCR became aware of three instances
where access to the territory was denied at land borders and three incidents of non-
admission to the asylum procedure at international airports, the latter resulting in
eventual refoulement."?

Further, for non-Ukrainians, there are considerable challenges in accessing the
Federal Migration Service (FMS) in order to register a claim for asylum; in receiving
appointments for interviews;'® and in receiving the necessary asylum documentation™
that would protect the holder from arrest and detention. This is particularly the case in
large urban centres such as Moscow, St. Petersburg and their respective regions. To
register and submit an application, applicants must queue from early in the morning.
In practice, the Moscow FMS receives only around five cases per day. Asylum-
seekers will often have to make several trips to the FMS before they manage to gain
access, with all family members. Moreover, UNHCR has received reports that asylum-

“seekers in Moscow are told to pay fines for staying in the Russian Federation illegally

as a pre-condition for registering and submitting their claims for refugee status and/or
TA status, a practice subsequently confirmed by the FMS in correspondence with
UNHCR."®

Russian Federation: Federal Law No. 95-FZ of June 28, 1997 on the Introduction of Amendments and
Addenda to the Law of the Russian Federation on Refugees (with the Amendments and Additions of July
21 1998, August 7, November 7, 2000), Adopted by the State Duma on 23 May 1997,
http://www.refworld.org/cgi-bin/texis/vix/rwmain/opendocpdf.pdf?reldoc=y&docid=527246d34.
Recognition of refugee status is provided for under Article 4 of the Law on Refugees
Temporary Asylum status is provided for under Article 12 of the Law on Refugees and is further regulated
by Russian Federation, Resolution No. 274 of 2001 On the Granting of Temporary Asylum in the Territory
of the Russian Federation, 9 April 2001, http:/Mmww.refworld.org/docid/3ed7378b4.html.
Article 12 of the Law on Refugees and is further regulated by Russian Federation, Resolution No. 274 of
2001 On the Granting of Temporary Asylum in the Territory of the Russian Federation, 9 April 2001,
http://www.refworld.org/docid/3ed7378b4.himl.
UNHCR Letter to the MFA, dated 06 November 2013, Reference RUSMO/MSC/0529, on meeting of 22
October 2013 related to problems of asylum-seekers at transit zones of airports, informing about situation
of Syrian applicant staying in Sheremetyevo Airport for more than a month without possibility to submit
his application for asylum in Russia and newly arrived Syrian national with hindered access to asylum
procedure; UNHCR Letter to the head of the Border Guards detachment at International Airport
Sheremetyevo, dated 7 May 2014, Reference RUSMO/MSC/0246, requesting access to Eritrean and
Palestinian refugees in transit zone.
Once an application for refugee status and/or TA status is registered, the Law on Refugees proscribes a
three-month period for the FMS to make the first instance decision. The applicant should receive an
asylum-seeker certificate, valid for three months. Article 4(6-7) of the Law on Refugees. In practice, there
are significant delays, even after submission of the application, in the formal registration of applications.
Instead of issuing the asylum-seeker certificate prescribed by law, some FMS territorial branches issue
asylum-seekers unofficial papers. UNHCR interviews with asylum seekers; information provided by
partners [confidential], 2015.
UNHCR Letter to FMS N RUSMO/MSC/0485 dated 24 November 2015; UNHCR interviews with asylum
seekers; partners providing legal support [confidential] 2015 and 2016. UNHCR letter to FMS N
RUSMO/MSC/0485 dated 24 November 2015; FMS reply to UNHCR N HC-1/6-9556uh dated 30.13.2015
letter confirming that asylum-seekers could be subjected to administrative fine for illegal stay prior to
application for asylum.
UNHCR letter to FMS N RUSMO/MSC/0485 dated 24 November 2015; FMS reply to UNHCR N HC-1/6-
9556 dated 30.12.2015 confirmed that foreigners who had been staying illegally in the territory of the
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Even when they succeed in registering and submitting an asylum claim with the FMS,
in UNHCR'’s view not all persons in need of international protection receive the
appropriate refugee or subsidiary status, in line with international standards. Refugee
status is rarely granted, with only 900 persons holding refugee status as of mid-2015,
out of a total of 17,000 applications. Out of 1,955 Syrian applications for refugee
status since 2009, only two (0.1 per cent) have received refugee status (one in 2009
and one in 2014). Out of 3,857 Syrians who applied for TA status since 2009, 2,495
(65 per cent) have received TA."® In contrast, in EU+ countries in 2015, 97 per cent of
decisions on Syrian asylum applications were positive, with 81 per cent granted
refugee status and 16 per cent granted subsidiary protection.'’

UNHCR is also concerned about the security of retaining refugee and TA status.
There are documented cases of persons whose TA status was not extended,® or
whose refugee status was revoked,'® despite the fact that they continued to be in
need of international protection. UNHCR is aware of cases where the TA holders’
application for extension was not accepted within the deadline, rendering their
application invalid, and where TA extension has been refused for reasons not related
to the refugee claim (e.g. lack of registration at the place of stay or lack of official
sources of income).?

In UNHCR’s assessment, asylum-seekers in the Russian Federation are at risk of
arrest, detention and expulsion at all stages of the asylum process, including while
attempting to apply for refugee and/or TA status or after having applied for refugee
and/or TA status in situations where the asylum-seeker has not been issued proper
documentation. Moreover, as outlined above, persons who lose their refugee status or
TA status due to the review or non-extension are left without legal status and are
exposed to the risk of arrest and expulsion.

There have been examples where asylum-seekers were apprehended by Immigration
Control at the FMS territorial branches, where they came to seek asylum, and were

Russian Federation for a long period of time are being subjected to administrative liability. UNHCR
interviews with asylum seekers [confidential], 2015.
98 per cent of these refugee applications by Syrians were lodged from 2012 onwards. 99 per cent of TA
status applications by Syrians were lodged from 2012 onwards. See: FMS statistics as of mid-2015, on
file with UNHCR.
EU+ countries issued a total of 166,746 decisions on Syrian asylum applications in 2015. See: European
Asylum Support Office, Latest asylum trends — 2015 overview, undated, hitps://easo.europa.eu/wp-
content/uploads/LatestAsylumTrends2015.pdf.
Human Rights Committee, Communication No. 2126/2011, Kesmatulla Khakdar v. Russian Federation,
decision dated 17 Oct 2014, CCPR/C/112/D/2126/2011, hitp://juris.ohchr.org/Search/Details/1932. This
complaint (submitted 7 Dec 2011) concerns an Afghan national in RF whose temporary asylum status
had been withdrawn in 2009 when he tried to extend it. The author was left without any status in RF and
claimed that he could be deported at any time to Afghanistan, although no deportation order had yet
been issued. The Committee requested interim measures, asking that the complainant not be expelled to
Afghanistan pending consideration of the communication. The Committee decided that further analysis
should have been carried out of the author’s claims of risk of torture and that therefore a deportation
order issued and enforced against the author would violate his rights under Article 7 of the Covenant. The
Committee advised RF to provide an effective remedy, including a full reconsideration of the author's
allegations of the risk of torture, and to avoid exposing others to similar risks of violations.
By law, refugee status is not subject to periodic review. However, in practice, it is reviewed every 18
months. While the FMS's stated purpose of the review is for updating the registration of a person as a
refugee status holder, (FMS Administrative Regulation N 352 dated 19 August 2013), in reality such
reviews also consider the need for international protection and re-assess the credibility of the applicant
by comparing his statement to the testimony provided previously. UNHCR is aware of cases where
refugee status was cancelled, despite the fact that the situation in the country of origin had not changed.
Two Afghan nationals staying in Russia for over fifteen years and one Uzbek national who lost their
refugee status during the process of re-registration in 2013, 2014 and 2015.
For example, FMS decision on the case of X N 1478 dated 3 March 2014, FMS Territorial Body for
Moscow Region of the case of T N 16-r-651 dated 19.03.2014, FMS Territorial Body for Moscow decision
on the case of O Nn 1145-12-XXXX dated 12 December 2014.
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taken to court for administrative removal procedures.?' Where a lawyer intervenes,
such charges may be dismissed by the court, but for applicants who are not assisted
by a qualified lawyer the situation might be different. If an individual is issued with an
expulsion order for lack of legal stay in the Russian Federation,?? administrative
detention may be imposed by a judge while the expulsion is being processed.?

In recent judgments, the European Court of Human Rights (ECtHR) has found the
Russian Federation to be in breach of Article 3 of the European Convention on
Human Rights and Fundamental Freedoms (ECHR) due to poor conditions and
treatment during detention, as well as Article 5 ECHR due to a lack of effective
remedy and regular review of the lawfulness of detention.?*

It is difficult to submit an asylum application while in pre-trial detention for illegal
border crossing or while in administration detention pending expulsion.?® Some
detention centre authorities lack sufficient knowledge of asylum procedures, and do
not co-ordinate with migration authorities. 1t may also take many months for FMS
representatives to come to a detention centre in order to initiate the asylum procedure
with the applicant.? UNHCR does not have free access to detention centres and is
required to send official requests to the concerned authorities in order to visit persons
of concern to UNHCR in detention.?’

UNHCR is aware of six cases: 1 Sudanese, 1 Yemen, 3 Syrian and 1 Sierra-Leone; UNHCR letter to the
FMS of Russia N RUSMO/MSC/0485 dated 24 November 2015 expressing concern regarding problems
with access to the asylum procedure in Moscow invoking arrests at the premises of the FMS Department
for Moscow with consequent initiation of administrative procedures foreseeing expulsion from the
Russian Federation; FMS letter N HC-1/6-9556 rp dated 30 December 2015 replying that foreigners who
had been residing illegally for a long period of time are being brought to the administrative liability,
however, are not deprived of possibility to apply for asylum.

In line with Article 18(8) of the Code of Administrative Offences of the Russian Federation, No. 195-Fz Of
December 30, 2001, http://www.wipo.int/edocs/lexdocs/laws/en/ru/ruQ73en.pdf.

Article 34(5) of Russian Federation, Federal Law No. 115-FZ of 2002 On the Legal Position of Foreign
Citizens in the Russian Federation [Russian Federation], 25 July 2002,
http:/mww.refworld.org/docid/3ed72b274.htm|. See also the explanation of legislation relating to the
expuision and detention of foreign nationals provided in European Court of Human Rights, L.M. and
Others v. Russia, Applications nos. 40081/14, 40088/14 and 40127/14, 15 October 2015,
hitp://www.refworld.org/docid/561f770f4.html, paras 61 - 64: “61. Pursuant to section 34(5) of the
Foreigners Act (Law no. 115-FZ of 25 July 2002), foreign nationals subject to administrative removal who
have been placed in custody pursuant to a court order are detained in special facilities pending execution
of the decision on administrative removal. 62. Article 3.10 § 1 of the Code of Administrative Offences
defines administrative removal as the forced and controlled removal of a foreign national or stateless
person across the Russian border. Under Article 3.10 § 2, administrative removal is imposed by a judge
or, in cases where a foreign national or stateless person has committed an administrative offence upon
entry into the Russian Federation, by a competent public official. Under Articles 3.10 § 5, 27.1 § 1 and
27.19 § 2, for the purposes of executing the decision on administrative removal a judge may order that
the foreign national or stateless person be placed in a special facility which they are not allowed to leave
at will. 63. Under Article 31.9 § 1, a decision imposing an administrative penalty ceases to be enforceable
two years after the decision became final. 64. Article 3.9 provides that an administrative offender can only
be punished with administrative detention in exceptional circumstances, for a maximum of thirty days.”
European Court of Human Rights, Kim v. Russia, Application no. 44260/13, 17 July 2014,
http://www.refworld.org/docid/53c7957e4.html, paras. 31 — 33. European Court of Human Rights, R vs
Russia, 11916/15, 26 January 2016, http://hudoc.echr.coe.int/eng?i=001-160221. ; European Court of
Human Rights, L.M. and Others v. Russifa, Applications nos. 40081/14, 40088/14 and 40127/14, 15
October 2015, hitp://www.refworld.org/docid/561f770f4.html, paras 142 and 152.

For further background information on the obstacles to submitting asylum applications while in detention,
see section 2.3 of the Civic Assistance Report, Russia as a Country of Asylum, 2015 [on file with
UNHCR].

Council of Europe: European Court of Human Rights, L.M. and Others v. Russia, Applications nos.
40081/14, 40088/14 and 40127/14, 15 October 2015, hitp:/iwww.refworld.ora/docid/561f770f4.html.
UNHCR Letter to the FMS, dated 03 August 2012, Reference RUSMO/MSC/0355, related to non-access
to asylum procedure and threat of refoulement from pre-removal detention in Rostov Region; UNHCR
Letter to the FMS and MFA, dated 30 May 2014, Reference RUSMO/MSC/0280, regarding non-access
to asylum procedure and threat of refoulement for Syrians in pre-removal detention in Kaluga; UNHCR
Letter to the FMS, dated 01 July 2015, Reference RUSMO/MSC/0283, regarding access to asylum
procedure and threat of refoulement for Afghan applicants in pre-removal detention in Oriol.
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On 30 August 2013 the Federal Bailiff Service reportedly issued an internal circular
letter to its regional branches, according to which return was not considered possible
to Syria because of the ongoing conflict there, and instructed its branches to report
any problems arising with the execution of court judgments ordering expulsion to Syria
to its head office.?® According to L.M and Others vs Russia, there have been several
cases where, on the basis of this circular, Syrians arrested for administrative offenses
were subsequently released by the Regional Courts, overturning decisions for
removal rendered by District Courts.?® However, there have also been cases where
Russian Federation domestic courts continued with expulsion orders, implying that
this circular did not prevent cases of deportation of Syrians.*

As shared in our letter of 10 February to the Ministry of Justice and Public Security,
UNHCR is aware of two cases of refoulement to Syria in early 2015 from pre-removal
detention centres in Vladikavkaz, despite UNHCR’s interventions and their application
for asylum. UNHCR learned about these cases when both applicants were already in
a pre-removal detention centre in Vladikavkaz, Republic of North Ossetia-Alania, and
awaiting expulsion for illegal stay, following a court ruling. Fearing being returned to
Syria, the applicants applied for asylum from detention. UNHCR submitted letters in
support of their asylum claims to the Federal Migration Service in November 2014.
However, on 21 January 2015, UNHCR was informed that both applicants had been
expelled to Syria before their applications for refugee status were duly considered.
UNHCR expressed its concerns about the refoulement to FMS in writing on the same
day. In May 2015, the FMS replied to UNHCR in writing, stating that the applications
for refugee status by the two Syrian asylum-seekers was rejected on 27 January 2015
(i.e. at least six days after they were expelled) and that they had not applied for
temporary asylum.®'

In contrast, there have also been instances where UNHCR and its partner
organizations have been successful in preventing deportation. In 2014, UNHCR and
its partners intervened in 77 cases of potential forced return of asylum-seekers,
resulting in these individuals gaining access to the asylum procedure, including from
international airports.®> In 2015, 117 cases of forced return were prevented by

European Court of Human Rights, L.M. and Others v. Russia, Applications nos. 40081/14, 40088/14 and
40127/14, 15 October 2015, hitp://www.refworld.org/docid/561f770f4.himl, paras 12, 68, 71.
European Court of Human Rights, L.M. and Others v. Russia, Applications nos. 40081/14, 40088/14 and
40127/14, 15 October 2015, http://www.refworld.org/docid/561f770f4.htmi, para. 68.
European Court of Human Rights, L. M. and Others v. Russia, Applications nos. 40081/14, 40088/14 and
40127/14, 15 October 2015, http://mww.refworld.org/docid/561f770f4.html, para. 118. The ECtHR was
“not persuaded that the applicants’ allegations have been duly examined by the domestic authonities in
any of the proceedings employed...and noted that forced retum of the applicants to Synia would give rise
to a violation of Articles 2 and/or 3 of the Convention.”
UNHCR letter to the FMS Department in the Republic of North Ossetia-Alania N RUSMO/MSC/0569
dated 13 November 2014 in support of applicants’ asylum applications and advocating for non-
refoulement. UNHCR letter to the Head of the FMS of Russia cc: the Head of the FMS Department for
the Republic of North Ossetia-Alaina and the MFA N RUSMO/MSC/0014 dated 21 January 2015
expressing concern over risk of refoulement of the two Syrian asylum-seekers while their applications for
refugee status were under consideration and urging to undertake measures to guarantee non-
refoulement and right to seek asylum; UNHCR letter to the FMS Department for the Republic of North
Ossetia-Alania requesting information on the decision taken on asylum application submitted by
concerned Syrian nationals N RUSMO/MSC/0143 dated 30 March 2015; Letter from the FMS
Department for the Republic of North Ossetia-Alania N1/8/2175 dated 14 May 2015 informing that the
two concerned Syrians were rejected in granting refugee status on 27 January 2015, had not applied for
temporary asylum and left the territory of the Russian Federation under the judicial rulings. In an
additional case of forcible return from Belgorod pre-removal detention centre, UNHCR was informed
about the case at the stage when the applicant was already in a plane departing to Damascus, the
applicant did not apply for asylum and did not appeal the expulsion order. The circumstances of the case
were difficult to confirm, therefore, no official intervention by UNHCR undertaken.
UNHCR Letter N RUSMO/MSC/0068 dated 13 February 2014 addressed to the Leningradsky Regional
Court in support of appeal of Syrian asylum-seeker expressing UNHCR’s position on non-return to Syria
and stating that passing an expulsion order would constitute a violation of non-refoulement principle
stipulation in the 1951 Convention and the RF Law on Refugees; UNHCR Letters N RUSMO/MSC/0191,
N RUSMO/MSC/0190 dated 01 April 2014 addressed to the Supreme Court of the Republic of Kalmykia
1
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UNHCR and its partners — including cases at risk of expulsion, extradition and
removal from transit zones of international airports.®

However, it is important to note that for many of these cases UNHCR was only alerted
to the need to intervene by partners or by the refugee community. UNHCR is
concerned that there may have been other persons who were unable to apply for
asylum, and who have already been removed from the territory.

There have also been recorded cases of extrajudicial removals, or abductions,
involving persons of concern to UNHCR. Indeed, the ECtHR has found the Russian
Federation in breach of the ECHR in several cases involving abductions and irregular
transfers of persons who were seeking asylum.*

UNHCR is aware of eleven Uzbek and Tajik nationals who were abducted and have
since re-appeared in detention outside of the Russian Federation, between
September 2011 and November 2015. Of these, ten were protected under Rule 39
interim measures of the ECtHR at the time of abduction.?® Eight were asylum-seekers
in various stages of the procedure/appeal and three had received TA status. One
person was abducted near the Refugee Reception Centre in Moscow, where he was
supposed to have a resettlement interview with UNHCR.*® Two have been sentenced
to 26 and 28 years in prison in Tajikistan following their abduction.®” In addition, one
Uzbek national, who was an asylum-seeker, was deported to Uzbekistan under formal
procedures in 2011, despite Rule 39 interim measures.®® There are a number of other

in support of appeals of Syrian asylum-seekers presenting UNHCR's position on non-return to Syria and
advocating for non-refoulement; UNHCR Letter N RUSMO/MSC/0532 dated 28 October 2014 addressed
to the FMS of Russia requesting to provide accommodation at a Temporary Accommodation Centre of
the FMS for a family of Uzbek Temporary Asylum holders at risk of abduction; UNHCR Letter N
RUSMO/MSC/0280 dated 14 May 2014 addressed to the FMS and MFA urging the authorities to prevent
refoulement of Syrian asylum-seekers kept in pre-removal detention in Kaluga.

33 UNHCR NV N RUSMO/NV/009 dated 28 January 2015 requesting Ministry of Foreign Affairs’ support in
implementing all necessary measures to ensure that the rights of a Syrian refugee are fully respected
and the principle of non-refoulement is upheld in the spirit of the 1951 Convention; UNHCR NV N
RUSMO/NV/048 dated 19 August 2015 and UNHCR letters N RUSMO/MSC/0241 dated 03 June 2015,
N RUSMO/MSC/0285 dated 03 July 2015 requesting the authorities to undertake all necessary measures
to guarantee non-refoulement and to ensure the right to seek asylum for Syrian applicants in pre-removal
detention in the Republic of Dagestan.

34 European Court of Human Rights, Savriddin Dzhurayev v Russia, 25 April 2013,
http:/mww.refworld.org/docid/517fd6104.html. The ECtHR found a violation of Article 3 of ECHR on
account of the authorities’ failure to protect the applicant against the real and imminent risk of torture and
ill-treatment by preventing his forcible transfer from Moscow to Tajikistan, the lack of an effective
investigation into the incident, and the involvement of State agents in that operation. The ECtHR also
found a violation of Article 34 ECHR on account of the respondent State’s failure to comply with the
interim measures indicated by the Court

35 European Court of Human Rights, Abdulkhakov v. Russia, Application no. 14743/11, 2 October 2012,
http://hudoc.echr.coe.int/eng?i=001-113287; European Court of Human Rights, Koziyev v. Russia,
Application no. 58221/10, [Case communicated on 2 May 2013], http://hudoc.echr.coe.int/eng?i=001-
120075; European Court of Human Rights, Savriddin Dzhurayev v. Russia, Application No. 71386/10, 25
April 2013, hitp://hudoc.echr.coe.int/eng?i=001-119416; European Court of Human Rights, Nizomkhon
Dzhurayev v. Russia, Application No. 31890/11, 3 October 2013, hitp://hudoc.echr.coe.int/eng?i=001-
126550; European Court of Human Rights, Ermakov v. Russia, Application no. 43165/10, 7 November
2013, http://hudoc.echr.coe.int/eng?i=001-127816; European Court of Human Rights, Mamazhonov v.
Russia, Application no. 17239/13, 23 October 2014, hitp://hudoc.echr.coe.in/eng?i=001-147333;
European Court of Human Rights, Kasymakhunov v. Russia, Application no. 29604/12, 14 November
2013, hitp://hudoc.echr.coe.int/eng?i=001-128055; European Court of Human Rights, Yakubov v. Russia,
Application no. 7165/10, 8 November 2011, http://hudoc.echr.coe.int/eng?i=001-107329.

% European Court of Human Rights, Yakubov v. Russia, Application no. 7165/10, 8 November 2011,
http://hudoc.echr.coe.int/eng?i=001-107329.

37 European Court of Human Rights, Koziyev v. Russia, Application no. 58221/10, [Case communicated on
2 May 2013], http://hudoc.echr.coe.int/eng?i=001-120075 and European Court of Human Rights,
Savriddin Dzhurayev v. Russia, Application No. 71386/10, 25 April 2013,
hitp://hudoc.echr.coe.int/eng?i=001-119416.

% European Court of Human Rights, Zokhidov v. Russia, Application No. 67286/10, 5 February 2013,
hitp://hudoc.echr.coe.int/eng?i=001-116330.
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disappearances of TA status holders and asylum seekers, where evidence of
abduction has not been confirmed®, or where the abducted cases have not
reappeared. 4°

The above analysis reinforces UNHCR’s concerns about the fact that persons in need
of international protection are subjected to expedited admissibility and accelerated
procedures in Norway and returned to the Russian Federation as being a “safe third
country” for them. As already stated, UNHCR considers that the absence of adequate
safeguards in these procedures can put individuals at risk of chain-refoulement in
violation of inter alia, Article 33 in the 1951 Convention relating to the Status of
Refugees and Article 3 ECHR.

In particular, UNHCR is concerned that asylum-seekers who have arrived in Norway
from the Russian Federation, and who hold residence permits or multi-entry visas in
the Russia Federation, may not be given an adequate possibility in Norway to explain
why they, personally, may not be able to avail themselves of protection in Russia.
While the “safe third country” and “first country of asylum” concepts presume that an
asylum-seeker is able to find and enjoy protection in a third country, the applicant
must always be given a possibility to rebut the presumption of safety.

In assessing whether the Russian Federation is “safe” for a particular individual, a
distinction should be made between persons holding a longer-term permit — such as a
permanent residence permit — and persons holding multi-entry visas in the Russian
Federation. A permanent residence permit affords greater protection against removal
from the Russian Federation, although even residence permits are subject to
revocation in a number of specified circumstances.*'

Holding a multi-entry visa should not be considered sufficient evidence that the holder
will not be subsequently removed from the Russian Federation. Given the limitations
in access to asylum procedures in the Russian Federation, including the fact that it
can take a non-Ukrainian several months to register an asylum application in key
urban centres, even individuals with a valid visa may not succeed in registering and
submitting an asylum application before the expiration of their visa.

In summary, UNHCR calls on the Government of Norway to:

1) Review the changes adopted at the end of 2015 to the Norwegian Immigration
Act and Regulation, as well as the content of Instructions GI-12/2015, GI-
13/2015 and 15/7814 — EST, and Circular RS 2015-013 in light of UNHCR'’s
observations and recommendations set out above, in our letter of 23
December 2015, and in UNHCR’s comments on the law proposal of 29
December 2015 (Endringer i utlendingsiovgivningen (Innstramninger 1), with
the aim of ensuring that sufficient safeguards are in place when applying the
“safe third country” and “first country of asylum” notions to asylum-seekers
arriving from the Russian Federation.

2) Ensure that, when the “safe third country” or “first country of asylum” notion is
applied to asylum-seekers arriving from the Russian Federation, the individual

European Court of Human Rights, Sultanov v. Russia, Application No. 15303/09, 4 November 2010,
hitp://hudoc.echr.coe.inl/eng?i=001-1015886.
European Court of Human Rights, Latipov v. Russia, Application No. 77658/11, 12 December 2013,
http://hudoc.echr.coe.int/eng?i=001-139399; European Court of Human Rights, Azimov v. Russia,
Application No. 67474/11, 18 April 2013, hitp://hudoc.echr.coe.int/eng?i=001-1186085; European Court of
Human Rights, Abdulazhon Izakov v. Russia, Application no. 14049/08, 8 July 2010,
http://hudac.echr.coe.int/eng?i=001-89798; European Court of Human Rights, Mukhitdinov v. Russia,
Application no. 20999/14, 21 May 2015, hitp://hudoc.echr.coe.int/eng?i=001-155007.
Russian Federation, Federal Law No. 115-FZ of 2002 On the Legal Position of Foreign Citizens in the
Russian Federation, 25 July 2002, http://iwww.refworld.org/docid/3ed72b274.html
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asylum-seeker is provided the opportunity to rebut the presumption that the
Russian Federation can be regarded as a “safe” country in her or his case.

3) Initiate a re-assessment of the designation of the Russian Federation as a safe
third country by Norway.

| would like to take this opportunity to reiterate UNHCR’s appreciation for Norway’s
commitment to finding solutions to the problems of refugees and the role Norway has
played in developing the international protection regime, and look forward to a
continuous dialogue and cooperation.

Yours sincerely,
Fll P e
oA /&-L-— 2 /A&--vu I

Pia Prytz Phiri
Regional Representative
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e~ United Nations High Commissioner for Refugees
Haut Commissariat des Nations Unies pour les réfugiés

UNHCR

Regional Representation for Northern Europe
Ynglingagatan 14, 6" fl. Tel.: +46 8 457 4880
SE-113 47 Stockholm Fax: +46 8 457 4887

Email: swest@unhcr.org

30 March 2016

Notre/Ourcode:  33/RRNE/2016

Dear Ms Skjold Lexau,

Re.. Interviews with Syrian asylum-seekers expelled from Norway to the
Russian Federation

In follow up to our letter to the Minister of Immigration and Integration dated 15
February, containing information about the Russian asylum system and a reference to
interviews conducted with rejected applicants (for simplicity, referred to as “applicants”
below), we are hereby pleased to share the records of the interviews with one Afghan
and 20 Syrian asylum-seekers, who were expelled from Norway to the Russian
Federation in the period December 2015 — March 2016.

The interviews with the asylum-seekers were conducted upon their return to the
Russian Federation by UNHCR Moscow or our partner organization, the St
Petersburg Red Cross. While you will find further details in the enclosed records,
UNHCR hereby wishes to share the main findings based on the information provided
by the applicants, as follows:

a. While some of the applicants have a relatively secure status in the Russian
Federation, holding permanent or temporary residence permits, others have a
weak legal status with time-limited student or business visas; our colleagues also
interviewed at least one individual with an expired student visa. In UNHCR s view,
given the limitations in the Russian asylum system, holders of time-limited visas
may be at risk of deportation once their visas expire.

b. Several applicants report of not having received information about the right to
legal representation and state that they have not been able to obtain legal counsel
while in Norway. In one case, an explicit request for a lawyer by the applicant was
allegedly not responded to.

c. Applicants claim that they have not been able to present individual reasons as to
why the Russian Federation is not a safe third or first country of asylum for them.
It thus seems like they were not given an adequate opportunity to rebut the
presumption that the Russian Federation is a safe first or third country of asylum.
In UNHCR's view, and as noted in our letter of 15 February mentioned above, the
application of the “safe third country” concept should provide for an individualized
assessment that the third country is “safe” in the case of each asylum-seeker and

Ministry of Justice and Public Security
Ms Siw Skjold Lexau

Postboks 8005

Dep 0030 Oslo

Norway



whereby the asylum-seeker is given the opportunity to rebut a general
presumption of safety.

d. Some of the applicants claim they did not receive information about the right to
appeal and had limited practical opportunity to appeal the decisions by the
Norwegian Directorate of Immigration (UDI). One applicant only appear to have
been verbally informed that his application had been rejected. Applicants also
report of the decision letters being issued near the border and on the same day
they were to be deported. It is thus questionable whether they have been able to
exercise their right to an effective remedy.

e. Some applicants also raised concerns about the treatment during the deportation
process, including accounts of being woken up by the police in the night or early
morning without prior announcement, and that some individuals were left at the
border in the cold without money for onward travel. One family has also alleged
that money was not returned to them during the deportation process and has
requested UNHCR s support in obtaining legal counsel and seeking recourse.

f. Some applicants informed that they had asked for return assistance through the
International Organization for Migration, but never received any assistance. One
applicant, who withdrew his asylum application, reported of being promised a flight
ticket to Moscow and USD 2,000 in cash, which he allegedly never received.
Another applicant claimed that his application for the Voluntary Assisted Returns
Programme had been accepted by IOM, but that he was deported before receiving
the assistance.

As the applicants interviewed asked UNHCR to put them in contact with a legal
representative in Norway, UNHCR has shared the same interview records with NOAS
for follow-up, as appropriate. The applicants’ consent to sharing these interview
records with the Ministry of Justice and Public Security as well as with legal
representatives/Non-Governmental Organizations in Norway has been obtained by
UNHCR.

Finally, | would like to take this opportunity to kindly reiterate our request to receive an
updated list of rejected asylum-seekers subject to deportation to the Russian
Federation; such a list would greatly assist UNHCR Moscow in monitoring the
situation of those returned, and assess possible risks of (chain-)refoulement. The list
we received from UDI on 21 January, in follow-up to our letter to the Minister of
Immigration and Integration from 4 January, was very helpful in this regard, as it
contained personal details that enabled UNHCR to follow-up. It is important to receive
such information in advance of deportations, as UNHCR is aware of at least two
families (in addition to case number 16 in the attached table) who have been deported
since January 2016, including one family who initially had problems being readmitted.

We greatly appreciate the close and constructive cooperation enjoyed with the
Ministry of Justice and Public Security, and thank you for your kind attention to this
matter.

Yours sincerely,

_wb(??ic )

Karolina Lindholm Billing
Deputy Regional Representative




